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lemorandum 76-18
Subject: Study 63.70 ~ Evidence (Psychotherapist-Patient Privilege)
BACKGROULID

One of the Commission's nonpriority projects is a review of expe-
rience under the ividence Code and a comparison of the provisions of the
Federal Rules of Evidence to determine whether any changes in the Evi-
dence Code are desirable. The Commission retained Professor Friedenthal
as its consultant on this topic. A copy of his background study 1is
attached.

This memorandum is concerned only trith the psychotherapist-patient
privilege. This Is one area of the Ividence Code that 1s in need of
consideration on a priority tasis. We have received a number of com-
munications concerning claimed deficiencles, and several law review
articles have been published pointinr out suggested revisions.

We will consider only that portion of Professor Friedenthal's study
that concerns the psychotherapist-patient privilege at this time,.
However, 1t 1is important that you read the short forward to the study
{pages 1-2) so you will understand the approach taken by the comsultant.
tie took this approach at the suggestion of the Executive Secretary, who
wanted to avold having a backsrouund study consisting of hundreds of
pages. 1t is recoanized that futher research by the stzff may be nec~
assary on particular matters should the Commission determine that some
change in existing law may be desirable.

This memorandum will not duplicate the discussion in Frofessor

Friedenthal's study, We will, however, point up the various problenms
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that exist or may exist with respect to the existing statute. In one
case, the staff takes a different view than Professor Friedenthal. In
each case, we will refer to the pertinent portion of the study. Tue
text of each section of the California Zvidence Code is set out in the
text of the memorandum. The text of the comparable provision of the
federal rules and the advisory committee comment is set out as Exhibit

VI attached.

THE CASE FOR THE PSYCHOTHERAPIST-PATIENT PRIVILEGL

The case for the psychotherapist-patlent privilege has been made,
and made well, by numerous legal scholars. It is enough here to brief-
ly reiterate the thinking which led to the enactment of the nrivilege in
California.

Tne standard test for the legitimacy of a privilege is the one
devised by Professor Wigmore. The test has four parts, as follows:

(1) The communicatlons must originate in a confidence that they
will not be disclosed.

(2) This element of confidentiality must be essential to the full
and satisfactory maintenance of the relation between the parties.

(3) The relation must be one which in the opinion cf the community
ought to be sedulously fostered.

(4} The injury that would inure to the relation by the disclosure
of the communications must be greater than the benefit thereby gained
for the correct disposal of litigationm.

The California Law Revision Commission concluded that each of these
requirements is met in the case of the psychotherapist-patient rela-
tionship. In sum, the conclusion was this--treatment of the mentally

411 is too important, and the assurance of confidentiality too central
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to it, to risk jeopardizing the whole because of the relevance of some
patients' statements to some legal proceedings.

& further argument in favor of confidentiality, and not noted by
the Law levision Commission, is the fact that the revelations of a
patient to his therapist are for the most part not of such a nature as

to be useful as evidence.

Although absolutely necessary in treatment, data from free-
association, or fantasies, or memories, are not reliable for use in
court as they mostly represent the way the person experience an
event, and not how the event occured, They are not "facts’,
Psychic reality 1s not the saue as actuwal reality . . . As the
material revealed in psychotherapy does not deal with reality of
the outer world, it would make poor, yet prejudicial evidence.
[Slovenko, Psychiatry and a Second Look at the lledical Privilege, ©
Hayne L. Kev, 175, 194 (1960).]

This argues that the benefit to be gained for the correct disposal of
litigation, under Wigmore'’s fourth test, may indeed be slight, thus
strengthening the arguﬁent to preserve the confidentiality of the

communications.
The ultimate recommendation of the Law devision Commission called

for a privilege which would cover a psychotherapist whe is a psychia-
trist or clinical psychologist. ifig;, this bricf history now in focus, we can

proceed to examine each section of tne California Statute.

AWALYSIS OF PSYCHOTHERAPIST-PATIENT PRIVILEGE STATUTE

Section 1U10. Definition of '"Psychotherapist”

The staff recommends that Section 1010 be amended to read as fol-

lows:



1010. As used in this article, ‘‘psychotherapist’ means:

{a) A person authorized, or reasonably believed by the patient
to be authorized, to practice medicine in any state or nation who
devotes, or is reasonably believed by the patlent to devote, a
substantial portion of his time to the practice of psychiatry 2

() A person licensed as a psycholozist under Chapter 6.6
(commencing with Section 2900) of iMvision 2 of the Busines§- and
Professions Code + . _

{¢) & person licensed as a clinical social worker under Arti-
cle 4 (commencing with Section 9040) of Chapcer 17 of Division 3 of
the Lusiness and Professions Code, when he such person 1s engaged
in applied psychotherapy of a nonmedical nature.

{d) A persou who is serving as a school psychologist and holds
a credential authorizing such service issued by the state.

(e} A person licensed as a marriage, family and child coun-
selor under Chapter 4 (commencing with Section 17800) of Part 3,
bivision 5 of the Business and Professions Code.

{(f) A person licensed as a licensed educational psychologist
under Chapter 4 (commencing with Section 17600} of Part 3, Division
5 of the Business and Professions Code.

(g) & person who is serving as a psychiatric social worker in
a mental health services facility of the State of California, or a
person who 1is serving as a psychiatrlc social worker with substantially
the same qualiflcations and dutiles as a state psychilatric social
worker in a mental health services facility provided by the county
or qualifying for raiwmbursement under the California medical assistance
program under Section 14021 of the Weifare and Institutions Code,
or under Title XVIII of the Federal Social Security Act and regulations
thereundegl_when sucl p person is engazed in applied psychotherggg,of
& nonmedical nature.

Comment on sugzested amendments. Subdivision (f) is added to

include within the definitlon of psychotherapist a licenée& educational
psycﬁologist. Enacted in 1970, Article 5 {commencing with Section
17860) of Chavter 4 of Part 3, Division 5 of the Business and Profes-
sions Code provides for the licensing of licsnsed educational psycho-
logists who may engape in private practice and provide substantially the
same services as school psychologists which already are included within
the definition of psychotheraplst under subdivision (d). See Dus. &
Prof. Code 5 17861. In fact, the qualifications for a licensed_ educa-
tional psychologist .are more s:cringent than a school psycholegist, the

licensed educational psychologict being required to have three years of
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full-time experience as a credentialed school psychologist in the public
schools or experience which the examining board deems equivalent. See
Bus. & Prof. Code § 17862. [For the text of Bus. i Prof. Code %5 17861
and 17862, see ixhibit I attached.]

Subdivision (g) is added to include a psychiatric soclal worker

engaged in applied psychotherapy of a nonmedical nature within the
definition of psychqtherapist. By excluding psychiatfic soclal workers,
the existing privilege statute often works to protect the rich and deny
the poor, who must rely on psychiacric social workers, not psychia-
trists, for their psychotherapeutic aid. The subdivision is narrowly
drawn to include only those psychlatric social workers who have substan-
tially the same qualifications and dgties as a state psychiatric soclal
worker. [See Exhibit II for the specifications for Psychiatﬁic Soclal
Worker for the State of California.) The definition is further limited
to those psychiatric social workers who work in state or county meqtal
health services facilities or in mental health services facilities
qualifying for reimbursement under the California medical assigtance
program or under Title XVIII of the Federal Social Security Acf; For a
justification of extending the privilege to include confidential com-

munications to psychiatric scocial workers, see Underprivilegeq Communications:

Extension of the Psychotherapist-Patient Privileye to Patlents of Psychiatric

Social Workers, 61 Cal, L. Rev. 1050 (1973){copy of this article at-
tached]. For a case holding that the -psychotherapist-patient privilege

does not unow apply to psychiatric social workers, see Belmont v. State

Personnel Bd., 36 Cal. App.3d 51&, 111 Cal. ptr. 607 (1374). [Copy

attached as Cxhibit I11.] Insofar as this casé reveals the problem of

the'relationship of the priviiege to the duty of the public employee to
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comply with regulations of the employing public entity to disclose
information to the employee's superiors, the same problem arose in
connection with the school psychologist under the psychotheraplst-
patient privilege and has, as far as I can determine, been satisfacto-

rily worked out.

Dut-of-state psychotherapist. Additional policy 1ssues afe raised
by Section 1010. The first noteworthy point is the matter of the out~
of-state psychotherapist. Under subdivision (a),la psfchiatrist 1i-

censed, or reasonably believed to be licensed, in any state or nation,

qualifies as a ''psychotherapist. By way of contrast, thé persoﬁs
descriﬁéd in the rémaining subdivisions~--psychologists, clinical social
| wofkers, school psychologists, marriage counselofé, and the like, 1i-
censed In other jurisdictions would not qualify és psychotherapists.
éeveral reasons mipght be advanced for the distinction. California 1is
‘unwilling.to rely on the quality of the licensing procedures of her
sister states; it ié felt that it is not necessary for California to
foster the psychotherapeutic relationship in other statesg; the éxtension
to professionals licensed in other states would uake the statute diffi-
cult to draft and administer. The validity of the first two féasons is
douﬁtful in light of Section 2912 of the bLusiness and Professions Code

PR I

which provides:

2912, dothing in this chapter shall be construed to restrict
or prevent a person who is licensed or certified as a psychologist
in another state or territory of the United States or in a foreign
country or province from offering psychological services in this

~state for 2 period not to exceed 30 days in any calendar year.

The proposed Federal Rules of ividence include within the privilege
medical doctors and psycholopists. The definition of psychotherapist
included “a person licensed or certified as a psychologist under the

.



laws of any state or nation." [lotwithstanding this provision of the
proposed federal rules, .the staff recommends against any similar revi-
slon of subdivisions (I'} and following of Section 1010. It is difficult
enough to define the persons to be embraced under those subdivisions

_ when on}y persons practicing in California are takem into consideration.

- :ledical practitioners generally. A second, and major issue, is the

definition of the psychotherapist in Section 1010(a) as one licensed to
_Vpractice medicine who devotes a substantial portion of his time to the
practice of psychiatry. This definition excludes the general practi-
tioner who does not devote a substantial portion of his time to psychi-
atric practice.
The proposed federal rule differs. The federal counterpart to

Section 1010(2) reads "a person authorized tc practice medicine in any
state or nation . . . , while engapged in the dlagnosis or treatment of a

¥

uental or emotional condition . . . .”" The comments to the proposed

federal rule state:

The definition of psychotherapist embraces a medical doctor while
engaged in the diagnosis or treatment of mental or emotional condi-
tions . . . in order not to exclude the general practitiomer and to
avold the making of needless refined distinctions concerning what
is and what is not the practice of psychiatry.

The Law Revision Commission has addressed and rejected the idea of
incorporating the general practitiomer while engaped in psychotherapy
‘under the provisions of the statute. The Commission noted;that the
general practitioner ordinarily has not had speclal training in psycho-
thefapy, and is pfesumably not as competent In this area as the psycho-
therapeutic specialiét. The Commission went on to point out that the
general practitioner will ordinarily deal with less serious cases. The
Commnission also noted the lack of any evidence that the general practi-
tioner had been hindered in any way because communications between him
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and his patients were not protected by a psychotherapist-patient privi-
lege. Finally, from the standpoint of judicial administration, it would
be difficult to determine just when a physician 1s acting as a psycho~
therapist and when he 1g not,.

.fhdugh the comments to the federal rule supggests otherwlse, 1t is
likely that the federal rule would in fact have severe difficulties in
its administration. Tt 1s certainly an easler gquestion te determine
“whether é doctor devotes a substantial amount of time to psychotherapy
than it is to decide 1n a particular case whether or not a doctor was
engaged in psychotherapy. In the latter case, the word of the doctor
vould often be all that would be available to decide the question.

"Take this example of how the rule might operate. If the family
doctor inquires, 'How d;d you spraln your ankle?" and the response is,
"While walking my mistress home from a date.”’, the response is not-.
privileged. If the family doctor asks, '"Wuy are you depressed?” and the
patient says, "Because I just murdered my mistress. ', the patient's

statement is privileged. Uee Krattenmaker, Testimonial Privileges in

Federal Courtg: An Alternative to the Praﬁosed Federal Rules of Evidence,
62 Geo. L.J. 61, 70 (1973). |

The administrative prob%gm then, presents one strong reason for not
_ extending the privilege to the general practitioner When engaged in
psychotherapy. In addition, the pull fo extend the privilege 1s not in
fact so strong. The general practitioner will only'qccasionélly find
: himself taking on_;he role of psychotherapist, aﬁd ié éould well be
argugd it is a roLe hé pest leave tolthose withrabéciglized training. A
look:at Wigmore's fouf tests, and some thinking aﬁoqt puﬁlié poliey lead
to the copclusiog that the decision to exclude éﬁe éﬁf&ician fgmains the

better practical solution.
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Professor Friedenthal reaches thegpposite conclusion. i would
alter the California section in line with the federal rule. See Study

at pages 28=29 (item 1).

Section 1011, Yefipition of "Patient”

1011. As used in this article, "'patient’ means a person who
consults a psychotherapist or submits to an examination by a psy-
chotherapist for the purpose of securing a diagnosis or preventive,
palliative, cr curative treatment of his mental or emotional con-
dition or who submits to am exanination of his mental or emotional
condition for the purpose of scientific research on mental or
emotional problems.

Scientific research provision. Section 1011 defines “patient’ to

include a person who submits to an examination of his mental or emo-
tional condltion for the purnose of scientific research on mental or
emotional problems,

The drafters of the proposed federal rule chose not to include a
person submitting to examination for scientific purposes. However, 42
U.S.C. 242(a)(2), as amended by the Drug Abuse and Control Act of 1970,
P.L. 91-513, authorizes the Secretary of Health, Education and Uelfare
to withhold the ldentity of persons who are the subjects of research on
the use and effect of drugs.

The decision to include those who submit to examination for scien-
tific purposes seems & wise one. It promotes a desired goal--volunteers
for research-~from which the community clearly benefits. Further, there
is no reason to believe that communications divulged under test circum-
stances would be any less embarrassing to the individuals involved.
Finally, this logically seems a case where the deterrent argument is
strong. The benefits derived by those volunteering for research are
small, and the threat of having confidential communicatioms exposed
miziit well be sufficlent to keep many away who might otherwlse volun-

teer.
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auotional condition” is uded in Cther asctfocs, the staff Buggests that
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section 1012, Definition .
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Section i015. 'When psvchotherapist required to claim privilege

1015. The psychotherapist who received or made a communica-
tion subject to the privilege under this article shall claim the
privilege whenever he is present when the communicaticn is sought
to be disclosed and iIs authovized to claim the privilege under
subdivision {c) of Section 1014,

Ue have no matters to raise in connection with this section.
- For a discussion of cowparable rule provision, see Study on page 30,

item 3.

Section 1016. Exception: Patient-litlgant exception

1016. There is no privilege under this article as to a |
comrunication relevant to an 1ssue concerning the mental or emo-
tional conditicn of the patient 1f cuch issue has been tendered by:

{(a) The patilent:

(b) Any party claiming through or under the patient;

{e) Auy party claiming as a beneficiary of the patient through
a contract to which the patient 1s or was a party; or

{d) The plaintiff in an action brought under Section 376 or
377 of the Coda of Tivil Procedure for domages for the injury or
deatl, of the patient.

Over a perlod éf vears, the Commission has received a number of comﬁuni-
catlons that contended that-a defcndant in a pcfaénalninjurﬁ case;sﬁme-
times used the patient-litigant ekéeption fo the psychotherapist—patient
privilege to go afcer embarraséing information‘that hﬁd no rélevénce.to
the pergenal injury acticn in an ottempt to discourage the plaiﬁfiff
from going forward with his zctioa. The Commission never seriously
considered thase suggestions but planned to consider thewm when it
reviewed thz cxparience undnr the Cvidence Code at the time the compa-
rable provisions of the Federal Ruies of ¥vidence were considered. The
staff belicves that nc revision of Section 1016 is needed. A 1970 case,
In re Lifshutz, 2 Cal.23d 4153, 457 F.2d 557, 85 Cal. Rptr. 829 (1970},
has consider:d the issue of the proper balance between protection of the

confidential communicatione and the necessity for disclosure to get at
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the truth in litigated cases and provides the needed guidelines. The
case is outlined in an extract {set out as Exhibit IV) from a paper by
Robert Plattner prepared as directed research for Professor Friedenthal.
A related point, also discussed in the extract set out as Exhibit IV, is
whether the existence of the psychotherapeutic relationship itself
should be privileged. The privilege presently protects only the confi-
dential comnmunications, not the existence of the relationship. However,
as iir, Plattner points out in his paper, In re Lifshutz way provide
protection, for example, against an effort to discover this inforﬁation
where it is not relevant to an 1lssue in the personal injury action. he
staff recommends no revision in the statute to provide protection beyond

confidential communicatilons.

Other Exceptions

Other exceptions are provided by Sections 1017-1027. ¥He have no
problems with these exceptions. It should be noted, however, that they
are broader exceptions than are found in the comparable federal rule.
The text of Sectidns 1017-1027 is set out below. For a discussion of
thege exceptions and the narrower federal exceptions, see Study on pages

30-32, 1items 4, 3,
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§EE7. Esesption: i"jmirlnappf){hketi

miyshetherapist. There i= no privilepe vnder
»ibiy aricle W the pavohotherspist ¢ oan
pomnted by arder of 3 court (o #xamine the
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tosiale oF imtestule succession or By inger
vivos transaction. (1965 ok 299 § 3 Caf Jur

2 Wity §67; Caf Fractive §451.56; Witk
Evidencs p T97

§ 1320, Exception: Froach of duty aeis.
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fepe wnder the: article as 1o 8 commnication
relevant {0 an issue concerning the validity
of & deed of convevance, will, or other
Wity executed by a4 patient, noy de-
crisedd, purporting lo affect gn interest in
property. L1965 ch 299 § 2] f Jur 2d Wi
85 8l Fractice § 4130, Witkin Feilence
o 73 .

£ 1023, Ewceptisn: Froceeding to deter-
mive sanity of erimival defendant. There s
a0 pineilege tnder this arbcle in a proceed-
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ten 1367 of Tatle §0 of Part 2 of the Penal
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propeety of another and that disclosure of
the communication is necessary (o prevent
the threetened danger. j1965 cbh 399 §1}
Cal far 20 Wite § 67 Cal Practive § 47:56;
Wiekir Evidence p 798,
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semunuaication is i the best interest of the
chsted, T3970 ok 1396 § 3, ch 1357 §3] Ca/
G 22 Wi 867

a




eSectinn iﬂZB. Privilege in crimipnal proceeding

g
1028. Unless tie psychotherapist is a person described in
subdivision (a) or (h) of Section 1010, there is no privilege under
this artizle in & criminal vroceeding.
The staff recommends that Section 1028 be repealed. Under this section,
communications made to pavcehiatrists and cliinicel peychologists are
privileged in criminal proceedings, while those made to clinical social

workers, school psycholiogists, and marriage counselora are not., A

nusber of years ago, the Commission proposed to extend the scope of the




privilege to confidential communications to the latter three groups, and
the bill passed the Legislature. It was vetoed by the Governor. It was
strongly opposed by law enforcement officers who objected to the privi-
lege applying In criminal proceedings, but the Commission refused to

. amend the bill to limit the privileze to civil proceedings. The Comnis-
sion believed that it was more important to encourage potential patients
;o_ggek treatment for mental and emotional disorders and was convinced
thatrfeariof ﬁisclosure of communigations in ecriminal proceedings would
7 discourage them from doing so. Un balance, the Commission believed that
the bénefits to roiety of having treatment far outwelghed the benefits
to society of having the conviction of patients morercertain Ey making
their communications to thelr psychotherapists admissible in criminal
proceedings. Tils is especlally important in drug addiction cases but
it is important in other cases as well. Society is adequately protected
by two other exceptions to the privilage. Section 1027 {(no pr£vilege
where child under 16 is victim of a crime and disclosure in Eest inter-
ests of child) and Section 1024 (patient dangerous to himself or others).
In.addition, the psychotherapist is personally liable for fallure to

exercise due care to disclose the communication where disclosure is

essential to avert danger to others. Tarasoff v. Regents of University

of California, 13 Cal.3d 177, 529 P.2d 553, 1% Cal. ®ptr. 129 (1974).
For further discussion, see Study on page 29 (last paragraph on page).
liore important, the effect of the section is to deny the privilege
to the poor and lower-middle class and allow it with respect to pre-
cisely the same kind of information to the upper-middle class and the
rich., It is also claimed the section discriminates against psychothera-

pists on a sexual basis since it 1s claimed that the great majority of

<1F-



clinical social workers are women. Soth these points are well developed
in the letter from Professor aplan of Stanford Law School, which is
attached as Exhibit V. ‘ : T

‘The staff counsiders the repeal of Section 1028 a matter of great

practical importance and strongly recommends the repeal of this section.

Waiver

The Commission-has recelved communications indicating a growing
con Cern that disclosures made to obtain coverage on medical insurance or
for iedi-Cal program coverage may auount to a waiver of the physician-
patient and psychotherapist—pétient privilege. The same problem is
presented by walvers or disclosures made pursuant to applications for
life insurance. The staff proposes to discuss these problems in connec-
ticﬁ with its discussion (in a subsequent Jemorandﬁﬁ) of Evidence Code
Section 912. Ve merely.note the matter now so you will not assume we

have overlooked it.

Respectfully subnitted,

John .. Deloully
Lxecutive Secretary

~18-



Menorendum To-i8 EXEIBIT T
LICERSED EDUSATIONAL PRICEOLAGISYE

£ (VBGI. Pretessional funeticns authorized

A Heemsed educatlonal ps;chelog'sl stnli be authorled o parform mny of the
foliowing profsecions! functicae porieining &: arsdemie leprplty proveRECE of (he
aducstionsl systom or hoth:

(4} Edowatione! evelustlen, Glagsoale, snd fest ‘aterpreintion limited to pasces.
meat of sendrmic abillty, Jearning patlerns, asbeevonent, motivatlon, ang persvn-
glity factors direetty relpted io academic earsiny rroblems

(b} Coanseling servie s for chlliren or 0dult: &y cmelorstion of zondemic learn-
Ing problems,

{) Edueationel copsulistion, researeh, and drect educationn] services,

{added by Stais 1070, e 17505, p. 2430, 3 51

*

E E7862. QGualificaiiong for flesnss 7 ‘ :

A person who iestrez = Heense under thiy ardicle ghali meet all of the following
qualificattons:

{8) Do shel} possess at least a mast o'v dogee in payclioiogy, educationn] payetiol-
oy, achool psrcholsgy, or counseling and goidabce, or & degree deemed equivalent
by the boamt weder rexulstions duly sdopra) under hifs artiele.  Such degree or
tralaing stali be ohtrinsd from educatwns] imstliptions approved by the board ze-
cobrding to the regelatious duly sdetod ander this artiels

() He sball be at least % * © 18 youe. of age.

ic} Hoshell b of grod marad cirarnoler,

{ar* * * Heghall beve spocosafully enmpleted 60 somester Bones of postgradu-
© ate work devoled to papl! revzronel gervicer or have experienice deemed seulvalent
by the board in rewulations @ oly adopted wider tida chapter, )

& () Fle abuall Jurskh prosf of three yesis of full-time experience ma a
i eredentinled sohood pecehicloplel in the publle schools or egperiewee which the
“hosrd deems eeuivalent, I the applivant provides proof of having cumpicted one

year's Intermsnip working fuil time aa & school paychologist intern in the publie
sichiools in an acercditcd lnternship progrom, ote yerr's experience shall be credited
towan? this requircment.

¥ = 2 {f} He shall furnish wrelitew einteinents from twe spouscrs having per-
#sons! knowledge of his professivnal compoterice, Those statements scail loclude a
deseription of the appliesars funetic s wad evolantion of his professionsl compre
teneles, and statements relatlog w Ehe morsl charaster of the spolieant  The
sponsor of thix applicant shall i auuliffed te be a licossed cduontiongl psyenciogist
uuder this srticte,

* % & {p) Ho shadl be examincd by the bozed with respeat t the proferatendl
funciicon authorizad by this eriele .

® & 4 th) Ee ghall linve af teusl ons year of puporyised professtons) experience
1n an accredited school psyebology program, or under ihe dlrection of u Jicensed
peychologist, or puch sskinble altortntive experfence as determined by the boevd fn
regulations duly adopted under this chanier, . ‘



Memo T6=18 %KEEE?E I
CALIFORNIA STATE PERSONNEL BOARD
Specrflcation scwzuaﬂcr cooe: 3P0
CLASS SODE: 870
EATABLISHED: 1931
REVISEDL - 7f25f73
PSYCHTATRIC SOCTAL WORKER ) TITLE CHANGRD: 1174765
Definition:

-

Under general direction, in a elinic,institution, or an assigned
district, to do responsible psychiatric social work with and on behalf of
mentally and emotionally disturbed or developmentally disabled persons and
their relatives; and to do other work as reguired.

" Typical Tasks:

Provides assistance to patients and relatives in locating and taking
advantage of available treatment, casework, and community gervices; inter-
prets the social aspects of mental disturbances to relatives, Iinterested
persons, and community agencies} prepares socio~paychiatric case history
information for use in diagnosis and participates in diagunostic formulations;
dcquaints medical, nursing, and other staff with the social service role in
patient treatment and works as a team member with other treatment disciplines;
provides casework and group work treatment for patients; asaists program
staff in evaluating patients' readiness for release; determines the home and
comnunity circumstances preliminary to patients' relesse from hospital
care; locates, evalustes, and makes recommendations regarding fawmily-cars
{foster) homes; locates and approves employment opportunities for patients;

. counsels patients, relatives, family caretakers, employers, and othars on
matters related to the patients' welfare; determines patients' need for
further hospital care and initiates steps to Yeturm patients for such care;
evaluates patients' community behavior to ingure community protection; may
manage a small field office; may serve in the absence of a higher level
supervisor; assists with, or conducts, community soclal work programs such
as tecreation programs; provides emergency protective soclal services at
night and on weekends and holidays as required; participates in research
projects; participates in educatiom and consulting services for furthering
mental health; prepares verbal, written, and statistical reports; partic-
ipates in meetings, comaittees, and conferences.

Minimum Quaiifications:

Education: Completion of a »aster's Jegree program from an accredited
school of social work, approved by the Council on Soclal Work
Fducation. (Candidates whe ave enrolled in the final academic
year of graduate work will be admitted to the examination, but
they will not be appalnted until they have completed the reguired

educatlion.)
and

o




Paych

imtric Soclsl Worker -2~

Knawledges and abllitiea:

Knowledge of: principles, procedures, techniques, trends, and
literature of social work with particular reference to
psychiatric social work; social aspects of mental and
emotional disturbances and mental deficiency; principles

- of mental health education; community organization principles;
- scope and activities of public and private health and
welfare agencles; characteriatics of mental and emotional
disturbances and mental deficiency; current trends 1o mental
hygiene, publiic health and public welfare, and Federal and
State programs in these flelds.

Ability to: wutilize and apply effectively the required tech-
nical knowledges; establish and maintain the confidence and
‘cooperation of persons contacted im the work; secure accurate

" social dats and record such data syscematically; write clear,
accurate, and concise reports and interpret statistical data;
¢ find homes for and place and supervise family-care patients:
locate jobs for and plan and supervise patients in protected
employment; analyze situstions sccurately and take effective
action; speak and write effectively.
ang

Special personal characteristics: An ob Jective and sympathetic under~

standing of the mentally and ewotionally disturbed or develop-
mentally disabled; willingness to work at aight, and at irregular
hoursg; tolerance; tact; and emotional stability.

Monthly Compensation: Range A $959 1007 1058 1111 1166

Range R One step above all rates in the base salary
range(s) for the class except the maximum
atep where it may be one or two steps sbove
the maximum rate.

Work Week Group: d4A

Note:

Salary information for this .lass wae correct on 7/27/73, but does
not incliude any changes reflszcted in the July 1, 1973, Salary Adjust-
ment Program.

J
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Memo 76-18 ~ EXHIBFT IXI

818 ... BELMONT v. STATE PERSONNEL Bp, ¢
o - | ‘ 36 C.A.3d S18; 111 Cal.Rpir. 637 -

Qo '-'_éaya for their wﬁifnl disnbedienaa of 8 ( pénment -om nﬂmg un t.hem;i ERCAELY
© to furnish written- information uanecmmg ‘welfare; reetpi;a%s whose: cases -
o were- handled by thiemy for the ‘purposs’ of pmﬁng the: information for
© -elechronic date processing in:accordarnice wrth_;;xhe.'fintetgaummenml Wel
- fare Minagement. and- Tnformation - System Act. %’gﬁ _ 'Insl. 1Code S
| 8511025-11035): Successive feviews. ‘Board, and.
S the suparior Eourt on a petition’ “upheld the rder - .
o '.ofsn asion. (Superior Court of the"C ‘anﬂCduu "of San me SRR
&3’5 Clayiogf Hum,Judge.) ﬁy y K

Thc Cﬁll'll of Appeal aﬁrmaﬁ, rejtetmg the emplgyees cnnténnon“: co T T
, _‘:that the order was vnitawful in that it- invadedthe. welfare revipients” B
©° right 'of ‘privacy, and that the employses were cr:fnre ;ustiﬁed m' Lo
‘7 disobeying. the ordér. The court statéd: that; assming & o .
" the employces‘ allegiance 1o & Soclal: workers' code” of
" duties apd @’ cmpioyeﬂ of the state, they ate le; _aﬂy ‘
© -~ duties ‘of their employment -or sufferdisciphinae i {
SR E‘I&mgten, J_, wuh Mnhnm. P 1 ami Sims. p i mumng.)

© tlan 1974]




STATE PERSONNEL BD.
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s ® (:ivﬂ Surﬁen § lmhﬂgef a0

820  BELMONT v. STATE PERSONNEL Bb.
: ‘ . 36 C.A.Sd 318: 111 Cal Rpt. 807

(5] Clvll Service §19—-—Discharge, Demoﬁen, Suspensiun and Dismissal
.- weGrounds.—An: order of the State Depariment of Social Welfare .-

calling on: psy¢hiairic social workers employed: by it to fumish written

. information concerning welfare: recipients for:
S jmmm datu processing is'a 1awful order, and two' social workess who
1the order eould &otjnmfy ‘hielr Gisobedie *__'_f'ml‘thc ground:
- thit computer storage of the dits, or some of i, -

the ‘purpose of elec- |

B unriecessary, B

“and'to that cxtent encroached on ‘thé welfare recipient’s right of .
- privacy. The department was not iqgal‘!yﬁr cotistitutionally restricted

s b the use of such. infamnon gs is necessary to- ia__ffuni:tmn!ng,
... some. relevancy o the: ngencys admmumvé function weuld rgaa
R ,mbiy be: suiﬁcient; .

- wGrounds.—-Two ptychiatric social. W ouild 9?‘
RS ‘-""'m’“*‘m Obéjr an-order of the State: Departm

) ‘e- ynmc dnm pmcessmg qu ‘th_‘ gmund thnt made-}i.

L ;{‘-"-.-stamm in the direct"" ibf 'thé ﬂépmml

T anlGiorindEee T *ﬁyﬁﬁﬁi&lm' social wﬁrkm ﬁ‘;ign‘dd ﬁr Tefusal T
S {dobey an arderohhe State Department nfmal;warmq nqmnng R
. thetfi 1o -furnish written “information concerning welfaré fecipients.

_ fm ‘électronic data’ processing, could not -defend their l!efns&l onthe .
e $ that they had no control tvér the subs
of ‘distribution ‘of ‘the- information “dnd o

“Aherefore " protect .

ﬁ&p# ‘their j-' o
tment of Social Welfare .
“furnish -written. mfoﬂnaﬁqa conceming welfare .

""sxbﬂ:ty fer‘_whirsh‘ i ylnceﬂ hy R

ueat. dissémination.

" welfate reclpmnts fight of privacy, singé such control gver 'the de- . -
* - partment’s records was not any. part:of their duties and the depart-' .

ji:fment was frce o plaee thal rcspnﬂmbﬂﬁ)'else“‘hm D

o ’Covmsm.

o ,-‘Chaﬂ:s C Marsﬁn and Peter E Shgchan ‘ "j-r{‘lamﬁffa'and &ppgllants.

B Evclle I Younger. &ttome}‘ Gem:'al.vand} Chaﬂton—’ﬁ? Holisnd, Deputy'f.

-' Atiorney General, for Real Partm n ,lnterest anﬂ Respondcnts and. fur- _ '

Defmdant and Rﬁpmcleat.

I‘.Ian ISI‘M} :
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522 S ~ BBLMONT v, STATE PERSONNEL BD.
C SRR ' DO wc.thS!S:HFCHI.Rp!r.ﬁW o

: 195?2, subdivision (a) Successwe reviews hx the State Persogmel Hoatd e

(hereafter the “Board™), and the superior court on a p:uﬁe 'Z.‘-f.cu' wht of L

7 mandate upheld the Department’s order of mpensm,

| reliet -

. The msianl appeai i, taken frrm: the mpenor cmfrt 5 ]ndyneﬁt '&m-‘:ﬁ--_f -

It seems. pmper at ﬂus pqint ta dmpose 0! some. pecl;mmary;mnsiﬁ&m- :

: nons and to place. the' issuies in prbper pei'specuve

: Appe!lants im:st that a8, special pmfesmonal rclatmnship cﬁsts betmn—-':'ifﬁ o
. timmselm and thei_r “chients” entitling: them' to- assume an adversiry posi Fes
 tion toward thﬂ!‘ﬂnplﬂy&t Ahe State of California, ﬂe{mdmg "'khg ﬁgmg' L
of ethies™ T

of thieir clients:” ‘Fhey speak of & social worker's “code.of €
- to "protest those clignts who coitie into professional contack with’ the. social’.

" worker* to which they owe a hight dufy of obedicnce: than 10/ thefr-em. i

- ployers And they irgue that the Departifent’s arder teads to. “seriously

andercut_the' mlatidnshxp betweefy' the: patient ‘dnd thé: P?chh‘i# samal‘e.f

© worker,” a. reiatlonshtp ‘whiich they strangly suggest s by the:
: _"pswhothempast-panem prmlcge agmnst nondnsdosum, created hy Eva- -
: &cnee Code. section. 1614.

..+ There can, of colirse, be 0o reasnnahk eb;ectwn t'* _appn!iants eieetmn'ff'f o
o describe the pefsons with whom they work as their “cliests,” But, never--

 theless, the ferm’ngither cotinotes nor’ ‘confitig the special Iegai relation
ship suggested by appetiants. More appwpnate}y, the handicé

d; persons. o

are. “clients” of the stite and its Depactment of Social- Wﬂfhw acting:

o through its exiployees, ;zsycinatne and dther soclal workers, 4 nonly. -

. aceepted ‘definition of the term is.“a perfon’ servéd By or wtilizing thesetv-"
“ices of a.-social agency of & public mstuutmn. G??thster's P%ew !p’tﬂﬂiﬂtﬁ f_
. Dict, {31’1 ed)) . : ‘ S

(l} Refa:retm to Ewdenee fode mctmns mimm

aa;z,;a.m,:: .

- that appeliants are in no way. éndowed’ with the “privilege fo. refuse to' -~ o

" disclose, and: to prevent afiother fpartyl” Trom disclosin
C eommurncntmn be,tween panent and psychmherapm :

~;fesa§dennal B

@) and a¥ we shall oW point out’ assummg arguendu a mnﬂact he- '
tween apptl}ants aflegiance (0 a code of et_h:lcs and their duties asemployees =~
of the state, they arc iegaﬂy bwnd xo fu! 1l the. duiigs ‘of thcrmmptgmm G

A frequqntly rep\a!eli trmsm ef our !aw is. tlm actwmes Inf publnc}
employccs may not be aliowed to distupt ‘ot inipair the public. service.
Ry (erd of Edn;armn v, Swan, 4i Cal, 2d 546 556, [261 p.2d 26!] ,

. BT [.'Ian 1974)




1o pamétpah. i -
hmendment, is tmlawful .md !'ﬂr&fme n

Pﬂni::pal uﬁince ssplnu:d by ap ' o .' -
[ban. I9141 N P T T 7 S, \)
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. Service Commission, 66 Cal, 2:! 260 {57 Cal.Rpir. 623, 425 P2¢i 223] :

But there a social worker was held to have been wrongfully penaiized ‘]
for refusing to participate in an unlawful activity, an eatly morning “bed.
check” of the homes of welfare recipients, in clear violation of the Fourth

Amendment. Parrish V. Civil Serviee’ Commission is avthority. for the
proposition that a state cmployee may properly- refuse t6- obey an am-f
lawful order, a point whick is here whoily’ undxsputed B : :

(3a) We proceed with our anaiyms whether the Departmcnts ardcr,.-
here- at issue, wis a lawful order required to be gbeyed by its employees.

The “facts” of this case upon which appellants rely in their defense - “

of “constitutional unfawfulness” of the Depariment's order are, for-the

_ purpose of this appeal, disclosed by their “offer of proof™ which was. re: .

jected by the Board. The Board ruled; as did the superiot coust, that
considered as true the offer of proof stated no defense to the Depai lment’ :
charge of willful disobedience.

The somewhat extensive offer of proof may reasonab!y be broken dom' ,
into four divismns

A4) It is:first- assertad that the sub]cct wsl!are rce:pzents were mt'

~ asked for pr.rm:sswn to use the pertinent information, ‘or told ‘that they
- need not supply- it, or advised that it would be fed into the computer -

system.: It is conceded that no “dzrectly applicable™ authority is to. be
found supporting appﬂrlants ¢laim that obtaining, storing, and using the
information under these circumstances is unlawful. The persons with
whom appellants work are, as'indicated, receiving welfare aid from the -
state. The data was obviously sought by the Department from its psy- -
chiatric social workers pursudnt to its duty to aliminister such aid effi- -
ciently and effectively. There could be no reasonable ebjection to its use. -
by the Department. and related county arid federal welfdre agencies with, -
or without, the consent or knowledge of thé welfare recipients. This prof-
tered evidence would ‘establish neither unlawfulness por consﬂ‘tulmnal

\ zmpropnety in the Department’s order.

{5) Appcllams also offered to prove that ct}mputer starage 0f the dnta,
or some of it, by the Department was “unnecessary.” Such a determination

is best jeft to-the agency charged by law with makmg it. But in any event,

we observe no reason why the Departmcnt is legally or oonstttutmaal]y'-'
restricted to the use of such information. as is necessary 10 its Euncnonmg,
some refevancy to the agency's administrative functmns wou]d reason-

' ah!y be sufficient.

(6) The third area of appel!ams offtr of proaf may be summarizcd .
’ _ _ o R {2sn. iiﬂil




., little time, ‘noney, -and effort™; and(

-~ the admmism&on of sit

Bemore'r ¥, STATE PERSONNEL Bp. o : 528

k MCAJdSJs mcampu &7

nfoﬂom. (l} madqquatc steps’ are- talcen to. ensure- prmcy nf the dala,‘
2y persnns with access to the data are not known with: “ccr«ta!my LEU AR
- some “duthorized” persons have “littlé of no, use for such seisitive mfnr- L
_-mition,” while. (4) others “have sccess to- zmm; uﬁomtanau ﬂm;} neges+ .

sary”; (5) more security could be Kad, “with 1

RS consider Of réjected’ several very: Pt Imi(l r&latt:\'ﬁl_
R 'mhods of hnprbving the secunty" 'df tﬁe" ata pmcessmg symm

Segﬁm IBSSE as mcﬂ‘m ut th: ume mtﬁ'_.which--
ahy individua! made or kept by any public officer or ages
-with the administtation of any. provision of this aodc tela
* . of public ‘social -services: for- Whhh‘ﬂf%dn-
state from the United smes;gm_, :
~ not be- -open- to-examination “for af

. l"“EN]o persgn shalt pubhshm&isclme OF pefinit: ?ﬂ‘”.P“ ﬁShﬂd
-or disclosed. any list of ‘parsons feeciving public soclal services. ‘Except -

for: purposes . di nect[y connected with  the administratio ‘of- pnhlsc social "

-~ services, no persop shall ‘publish; diclose, or.use or_permit. or Cause 1o .
- be published,  disclosed, :or ‘used: ariy’ confidentiat information;. Phrtainmg

“oan. apphcam or; m:;plf.nh Any m_ aiinn ‘of ﬂus paragfaph is a mnsdcu |

‘_'f.pertmmng to ﬂll: admmmratim uf the taws reiatmg tu. pu

services, The rides and: regulétmns shall. be-binding on .alf. depaﬂmnts, 7

officials and employees of the state; or ‘of dny political subdivisiot of the

- ~state and may provrde for ‘giving information; to.or cxchnngmg, informa- -

tion with agencies, public or private, which ‘aré eopaged in piannmg

. providing ‘or ‘sezuring ‘social services - for-ar' in- Behalf “of secipignts or
- applicants; and for meking case records available for research purposes;
peovided, that such research will not result in the dwclosu.re of the :dcnmy

-~ of apphaants fdr o rccip:c'ms‘ ef pubhc mmal services.
[Jnn !97#] : ‘ R

m:ep:ns:ve.;;f5", o

 provided in part as follows: *fAJll applications and seéords conceening
¢ méonneemn}-: -




C

T '_(nnee 1969 amended” in ‘substantidlly similay fosm), niposing ¢ S
" " ‘sanctions for its breach, ‘adequiately protéctéd the mght of privacy ut the s
 welfare recipients served by ‘the state’s. psychiatric. social workers.No - .,
. constitutional breach ‘by the’ Depaﬂnient uf that nght m éstabimheé s
by this segment of the oﬂer of proof: S

- Wr.'. observe that the ‘sanctions. ofsectmn 1&85& m nquall opa-atm! L
" with respect to munty welfare gencies #nd also, that & strilar -stathte - S

e theat ‘of Healih, Edueation ancl Welfare, (See 42

) 516 o ' o B ‘ ‘ Bzmionw STATE Pmsonnm. BD

- mcamm mcampu mv.—_ ;

e

i "Any pcrsun mdudmg evcry pubho: oﬁm and emrdnyee, who know- |

lngly ‘secures of , other than in the course of official- duty, an

- official fist or a list. complhd from official sources, published or disclosed: .
- in violaticn of this section, of persons who have applied for or. who have -
- been grantéd any forms of ‘public social services for which siate or fgdem;,
- -'funds are’ made avmla&le to the counms is gui!:y'_ S

Wa nre of the opmnan that Welfare and Iﬂs&tm:m wchnn ;

safeguards the secirity, of ‘such- informgtion in the. hamisaf he. Bepart L
i;:f, 3 13&&) -

" @) ‘The’ fourth. and remaiti ngasmm;mofum,

' *“Oncs the information mrmng appeliants’ clients. has“been supplm&. o
" to the Dupar!msma {electratiic data pmnessing} system, appelhnts have RS
- o ‘conitrol over its. disscminatmn or dlslributton. SRR RN
R '} doa not appeat,- ‘or do appé!lants even wntznd, that “cbntml" S
" over the Department's fecords is any part’ of the duties of psychiptric ~ -~ -
- social workeérs.. The DﬂparMent # ob\nously free m plage that mpm-v DR
==-‘mﬁi!‘ty elsewhere S SERE
- (@) Frém alt of the fmr,gcmg it foitcws that the Department’sand o
.. the Le ulatﬁrcs plirpose 1o make “maxiinum use of electronic datdproc--
" essiig” In (be handling and storage of welfare récipient information. imder -
- the facts embraced: by appeliants’. offer of \proof, -flouted newer the
“ngl:t of privacy” ok vl
~ Appeliants’ havmg By’ 2 ‘matter of law,’ wmfully ‘tefused 5 0533' a- R
* jawful order- oi the Bepa:mnt, the ju&gment of the supem mﬂrﬁ wﬂl o

thet Fourth Amendment. princlple. .

' :be aﬂirmed

-7 Aﬁi:med A )
Mo!man, P' J,, and Smu. I W @m:m'red

{Jen. 1974)




Memorandum T6-18

EXHIBIT IV

THE LIFSCHUTY CASE

{Extrdct from paper prepared by Robert Plattner, May 26 1975,
Stanford Iaw School, ]

The second important guestion raised by 1012 is whether the very exist-
ence of the psychotherapeutic relationship should 1tself be privileged. It
has been noted that "unllke the patient suffefinE frdﬁ,an organic illness,

a person in psychotherapy, by and large, ‘visits his psycnlatrist with the
same secrecy that a man goes to a bawdy house." 19 If the prlvilege covers
| dﬁly the content of a communiéation.and not the fact of a relatlonshlp, the
‘iéentity of altreating psycﬁiatriéé éaﬁ be elicited.undér a diéégvéry;demand.
V‘This couldriﬂén be used to frighféh thé patient, despite éssuranééé'from his
.attorney, into thinking tﬂﬁt the verj private disclbsﬁres he has made to his
) psychotherapist will be reVealed;in open court. There is simply no way of
ﬁéfling the number ¢f cases which patientEVhAVe dropped or faiied té)initiate
for fear of disclosure.2 o -

An-arguméht can Eé made then, that ﬁnlike otherjprivilegég ;elationships,

the very existence of the psychotherapist-patient relationship éh;;ia be kept

confidéntial. There is language in the 1970 case of In Re Llfshutz, 85 Cal.

Rptr. 829, 467 P.2d 557 , which 1nd1cates that the court, without change in
the law, mlght in fant con51der such,lnformatlon pr1v1leted As we shall see,

the questlon we are pzesently addre551ng is part of the larger questlon faced

1y, Slovenko, supra note 4, at 175

20. BSee Slovenko, Psychotheraplst-Patlent Tbstimonlal Priv11ege. A Picture
of. Misguided. Hope, 23 Catholic U.L.R. 649 (1974)

21. In Re Lifshutz, 85 Cal. Rptr. 829, 467 P.2d 557, 2 Cal.3d 415-{1970) at
T67 7.23 56% > ’
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by the Supreme Court of Californis inm Lifschutz - the core issue of the

proper balance between protection for confi@ential communications and the
necegsity for disclosure to get at the truf% in 1iﬁigated cases. _?he Lifschutz
case provides the most valuable guidance avallable as to the balaﬂce which now

'7exists, as interpreted by the court, in California .

vI. LIFSCHUTZ AND SECTION 1016

. Lifschutz focuses primarily on Section 1016 of the Code, which creates
an exception in the priv%lggi_aSVEQ communicgtiqns relevant to an issué con-
cerning the mental or emotional condition of the patient if such issue has
bgen tendered by the pat%gnt himself, or by those”c;aiming through him. The
_thinkiug behind this e#ceptiop ig evident; tbe pg@ient shoqld not be able to
use the privilege as a swo;d as_well as a shield:_yThe critical ;ssue is how
closely the court will gua;@ the éon?ideptialityzof the psgéhﬁtherapist~patient
privilege inrthe face of this eggeption. In Lifsghutz{ tne court gﬁéwered
this guesticn at length. |

Among_the lmportant pronouncements_by the ;ou%t in Lifschutz were the

following: | | | o

(1) Under | properly llmlted 1nterpretatlon the patlent lit1gant excep-

_.tion to the psychotherdpist-patlent pr1v1lege does not unconstitutlonally
infringe the right of pr1v¢cy
(2) Because of the potentlal invasion of a patient's constitutlonal

interests, trial courts should properly and carefully control compelled dig-

closures of psychotherapeutic patients. .

(3) The patient-litigant exception allows only a limlted inquiry into
mthe cégg;aéﬁceé 6§‘gf;;yéhdtﬁeraplst-patient prn_rileg;eJ compelling disclosure
“of only those matters directly relevant to the natu;quf;ggehﬁpgcific condi-

tions the patient has tendered 2s issues 1n his pleading or in discovery

inguiries.
=T



(4) The "automatic” waiver of the patient-litigant exception is to be con-
strued not as a4 complete waiver but as 2 limited walver concomitant with purposes
of the excertion.

{5) The burden rests upon the patient initially to submit scme showing that
a given confidential communication is not directly related to the issue he has
tendered to the court.

(6} Even when confidential information falls within the patient-litigant
exception, trial courts may utilize the protective measures at thelr disposal to
avoid unwarranted intrusions into the psychotherapeutic relationship.

(7) The patient or psychotherapist, during discovery, mey apply to the
court for a protective order to limit the scope of the inquiry or to regulate
the procedure of the inquiry so as to best preserve the rights of the patient.

The court obviously recognized the social and moral importance of the pro-
tection of important confidential communications, and has struck a highly desir-
able balance between that need and the need for information for fair aqd accurate
litigation. |

The patlent, as we were discussing earlier, may in fact be forced to dis-
close the existence of a paychotherapeutic relationship, and he will in fact
bear the burden initially to show that & given communication is not directly
relevant, but he will have a number of safeguards he may employ.

The excepticn will include only those communications "directly relevant"
to the issues tendered by the patient. The court suggests that necessary dis-
closures could be made ex parte in the judge's chambers.22 Further, under Code

of Civil Procedure § 2013(b}, a court can issue an order to protect a party

22, In Re Lifschutz, 2 Cal.3a 415 at 437, 467 P.2d 557 «t 571, 85 Cal. Rptr.
B2y at BL3.



from "annoysnce, embiarrassment or oppression”. Finally, a court retains dise
eretion to exclude evidence if ite probative velue 15 substantlally outweighed
by the probabllity thet ite admliseion will create substantlal danger of undue

prejudice.23 In Roberts v. Bupreme Court of Butte_Caunty,EH,for example, the

. Bupreme Court heid thut the mental or emotional condition of the plaintiff was
.ﬁnt rut in isaug by her:dllegationg of phyaicgl injury, even though thaose
allments begsn uround the gime of her hospitalization for &8 overdose of pills.
The Court prohibiyedt;hg &iiccgery of the psychotherapist's reports.

The lifschutz deciaigp‘is 4 sound one, both theoretically and practically.
It provides a valuable ggidelinesfor striking the balence between the need for
information and the need for confidentiality.aé It is hoped that triasl judges
w11l follow the apirit asyygll gg_thg lgtﬁeqﬂgflthe ILifachute decision, for the
protectiops to thepﬁtieﬁﬁtoffered in lifechutz very much depend on & sensitive

understanding of the competing interests by the judge.

23. Cal. Evidence (Code § 352

24k, Roberts v. Supreme Court of Butte County, 9 Cal.3d 330, 508 P.2d 309,
107 Tal. Bptr. 300 (19737 R '
25. TFor other comments on Lifschutz, aee Suarez and Hust ;- The-Patient=-Iitigant
. Exception in Psychotheraplst-Patient Privilege Cages: ~HNew Conalderations
+ for Alaska and Californie Bince In Re LIIBChuL®, % UsCilnfe = AldBKE L.R. 2
(197T1), Ioulsell and SInclalr, Aeflections on the Law of Privileged Comomund.
cations - The Paychotherapist-pallent Privilege 1n Perspective, §§ Cal. L.K, 30

T1971)

.
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¥May 23, 1975

Mr. John H. DeMoully
Law Reviszjion Commission
Stanford Law School
Stanford, CA 94305

Dear John,

e

Here is a copy of the letter I sent to Otto Kaus.
Secondly, I want to write you concerning Section 1028 of
the Evidence Code. Essentially, that section savs that
in a crimingl case the psychotherapist privilege is res-
tricted solely to psychiatrists and pasychelogists and is
denied %o clinical social workers. %o my mind this rule
iz not only indefensible, it is discriminatory in an
egpecially unpleasant way. First of all, I think yvou can
find no one to deny that the kind of payuhotherapv per-

" formed by licensed clinical social workers is precisely
the same as that performed by paychologists and psychia-
trists short only of two differences which, though prac-
tically important, are irrelevant to our concern {psychia-
trists can both prescribe drugs and commit to a mental
institutien}. )

More significant, perhaps, this difference in treat-
ment between the clinical social werker on the cone hand
and the psychiatrist and psychologizt on the other, operates
to discriminate in two very important wave. First of all,
aithougn they perform basically the same tvpes of psycho-
therapy, the clinical sccial worker is much more often work-
ing in either a mental health center, family service agency,
or other agency. Ih is undeniable that these agencies tend
to get those who simply cannect afford the more expensive
therapy provided by the psychiatriet and to a leszser extent
the psychalcgi&t Az a resa;t, for the most part, the effect
of the section in guestion is to deny the privilege to the
poor and lower-middle class and allow it with respect to
precisely the same kind of information to the upper-middle
clagss and the riech.

I cannot also resisr pointing out that there is another
digerimination inherent in Section 1023, There iz no doubt
that the great maiority of p Esyc"iatrista and psychologists
practicing are men and the Jgreab majerisy of social workers |
are women. I admii that we have a caste systam apong our




Mr. John H. DeMoully
Page ?
May £3, 1975

mental health professionals, but it strikes me as extrenely
unwige for the law to reinforce this throuch the use of the
privilege area. *

0f course, what I say with respect to the ¢linical
social worker is applicable just as well to the scheol psy-
chologist and the marriage family and child ccunselor--
though, the inference ci sexuval digorimination is clearly
not as great with respect to thoge tatter two categories.
In any event, the purpcses of the psychotherapist privilege
sre not met if in the most important srea of 1its application,
it is simply denied to all but the west high status--and
expensive--of the mental health srofessionals. I do hoge
that the Law Revision Commission will devote some time and
energy to eresing this unfortunate ineguality.

Cj John Kaplan
Professor of Law

JErrpt



Memo 76-18 EXHIBIT VI
FROFRAL, RULES OF EVIUERCE

Tals 504. Peychutheraplst-Paitent Privilege
fw} Depnitions.
(i} A “patient” is a person who consrils or is examined or inter-

viewed by a psychotherapist.

(2} A “psvchotherapist” is (A} a person authorized to practice
medicing in &ny state or hation, or reasenably believed by the pa-
tient 8o to be, whils engaged in the disgnosis or treatment of &
mental or emntiona condition, including drug addiction, or (Bl a
person licensed or certified as & psychologist under the laws of any
gtete or nation, while similerly engaged.

/8) & commanication is “confidential” if not intended to be iy
closed Lo third persons other than those present teo further the inter-
est of the patient in the ronsultation, exanination, or interview, or
persons reasonably necessary for the transmission of the communi-
cation, o persons who are participsting in the diagnosis and treat-
ment under the direction of the psychotherapist, including members
of the patient’s family. '

&) Generai Rule of Privilege. A putient has a privilege 1o refuse
1o disclose and to prevent any other person from disclosing confiden-
tial communications, made for the purnuses of disgnosis or treat-
ment of his mental or emoticnal condition, including drug addictiop.
among himself, his psychotherapist, or prrsons who are participat-
ing in the diagnesis or trealment under the direction of the psycho-
therapiet, including members of the patieni’s farmily.

(e} Whe May Cleim the Privilege. The privilege may be claimed by
the patient, by his puardian or conservator, or by the personal repre-
sentative of a deceased patient. The person who was the nsychother-
apist may claim the privilege but only ¢n behalf of the patient. His
authority 80 to do is presumed in the absence of evidence o the
copirary.

{d} Exceptions.

(1} Proceedings for Hospitalization. Therz iz no privilege under
this rule for corununications relevant to sn issue in proceedings to
hospitalize the patient for mental ikiness, if the psychotherapist in
the course of diagnosis or ireatment has determined that the patient
is in need of hospitalization.

8} Frxomingiion hy Order of Judpe, 1 the judge

-+

erR 95 EYADE
; s of i paticnt. somamnt
cations made in the oo orse thereol zre nol privi red under this rule
with respect to thy particolar purpose for which the examination i8
ardered uirless the judpe orders otherwise. .

43 Condition an Blement of Claim or Defense. Thers iz po privi-
lege under this rule as 1o cowrmunications relevant to an issue of the
mental or canotional condition of the patient in any proceeding in
which he relies upon the condition as en element of his claim or
defense, or, after the patient's death, in any proceeding in which any
parly relies upon the condition as ai element of his claim or defense.

v v ot fhe mental oremsl sl condibi

ATDVIBORY COMMITTEES NOTE

The rules contain oo provision for a genersd physicien-patient privilege, While
taany states have by sietute created the privitege, the exceytione which have besn
found necesmary in order to obtain infrmation required by the public intereat or to

*
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avold fraud are 30 numerous bs to lesve .h— if say basw for the prwlege, Amnng
why paof msiong from thoe gfatibory pei
musications nid made v pUrdiBes of diapnoeis snd troslasnl ;
restoration procesding: isaues s t.; wms or ﬁth&rw}sf: bemeer. g;f;mea c!mmmg by
gudvension (ot (he patient;
disoees. gunghel cousde, o ’n;i BRURR I; mnmynications in uz‘mer.!e.nw L,i:" cerle ut
freud: mental o physical conoition put W sl ¥ e annat injuey casesl
meipractive acticas; and tomes o sl cvbiunal prosecution. Celifornia, 1o eaas r&ptg
wresis case b which e patient puls b condision i ioerivainal o d-
ingm, w3l med slimdlar conbeshs, palpreciics cases, sad Hsciphinary p:weedz:-.gss %
wall ps ceviain other situstions, thue koving virtially nothing civersd by the privi-
tege. Cabiforute Kvidenos Code 559001007, Forather i strative stetdtes see 1 Rev.
Bran o0, o 6L 8 £ 1 NY.CPLR § 4506 MO en 501953, § 853, Moreover, the
ptasibiliny of compelling gratuiticus discloaure by the r"-v‘;i':%&sh i3 fareclosed by his
standipg to ratie the guestion of reievancy, Sex Note on "Ciliciet Informaton” Privie
lere following: Huie 8O3, eafro
The doubte gitendars apon the panvre! physician-patient privilege are not present
when the relstionship is that of payehoihetapist and putiznt. While the corimon jaw
recegnized no geasral physiclan-patien: privilege. 1 had indicated s disposition {n
tecognize & payrhotherapist-patient priilage, Nute, Conlidential Communications to
8 Psychotherarizt: A New Testimonialt Frivilege, 47 Nw UJ. Rav. 334 (1652}, when
legislatures bogar moving into the fieid.
The cpet for the privilege i convingimily slated m Rpport No. 4E, Group for the
Advancement of Paychistry 9 (1880
v among shiveiciens, the psychintrigt has £ speeia! need 1o maintain confdentiality.
His cepecity to help his patients is ts}mgﬂet{'lv dependent wpan their willingness snd
ability to teik froely. This mekes i diffiouit i not imposssble for him o finclien
without being able to sseure his ;mt;euta,- of seafidentieliiy and. indecd, privileged
seminunication. Where there may be vkceptions 1o this generai rule . . . there is wnde
aevesrvent that confidentialisy is a wine gre acn foe qucceus{il peychiatne treatment.
The yoiationship siny well be likened o that of the prisst-pantent or the lewyer
glient. Fevehistriste net oply cxplore the very depths of thedr pafiensis’ conscions, but
their unconscious fesling sud sttituden s well Therapeutic effectivenyss npressi-
taien going beyond o peiiend’s nworenuds and, i order o do this, i muet be paseible
to carmmuricals Trecly. A threar o geerecy blocks succesatl treatzent,”

A wuh more extunded exposition of the caze for the priviinge is made in Slovenks,
Peychiatry and ¢ Sscond Leok st the Medical Privilege, © Wavne Lev. 175, 184
{1900, queoted extonsively in the enreful Tantetive Reconvendntion and Study Relat-
ing to the Uniform Hules of Evidence (Articie ¥, Privilegess, Callew Hev, Comne'ns,
1710641 Thor corelusion is reached that Wighiore's four corditiors needed o justify
tha existence of & privilege sre mmply gatisfied,

Itasirative statates sre Celiforma Pvidence Code §§ 1010-1036; Ga.Code §38-415
(15981 Supp.); Conetien Siut, § 62-148e (1585 Suppy; HLRev.Sial. 1UET, ¢ 51, £ 5.2

While meny of the atetater simply place the commugicutions en the sase basiz as
thiose hetween stioruey ang clicnt, 8 Wigmore § 2286, n. 23 (McNaughton Hev 19855
basic differences hevwoen the twoe reletionships fabid mesoriing to sttoraey-client
gnve wk a helpful pomt of departure Golditein and Hate, Pepduatrist-Patert Privi-
iegn The GAF Fropsal end the Cocpecticut Btate, 3¢ Coran B 176,182 11952,
Subdivisian tax 111 The definiiion of petient doss net jaciuae 8 porson submitting
to examination By seant o purposes. UF Calibesia Bvidence Urde § 1193, Adtention
ie irecimd 40 48 1150 2i0aiak 2 as amended by the Drug Abuss and Conteal Aot of
1o, L oBI-BiS, suthoriziegr the eeorstary of heahh, edecation, and wetfars io
‘iﬁ’ﬁl“" r;f‘..:ﬂs.csr wise pep Lhizqubjed i of research o the W8e akd edbot
L provis! inn in fut forco. fee Hule 50L

i The dnlmité-m ol p: Jirg, hers_ 3 & medicel domor whiie engaged in
the dinguosis or preatment ol pental o emotionsl conditiony, meluding doug addic
binn. in order ol to exgiude she gunsral peactitiones acd o sveid the making of
needien: refined distdocions conrersing what i and whet 3 not the practicn of
psychiairy. Tha raquiteinent that the psychoborist e in fact lvensed, and Dot marely
be beiivved Lo be sa, ix belioved te be }tfs'i?’iei btf the pumnber of persons, okher than
oeyokia s Durpociiig o reader [ epeutic aid and Lhe vanery of iheir
thearies, Unl Law Bev. Cunun'n, w2 ;

Thi char wn ! mental oF smetionc! O 0 s incheding deiyd addictie
congisiont with current &DLE?‘GH 25 3 druy ahuise probiems, See, o g, the delinition
of "idrug dependent persen’ 1 22LLS fl Z01igs adand by the Drug Abuse Frevention
prsd flontrel Ast of PG P 9l 501

€4 Confdentisl comimnnicabien 8 defiaed in terms conformaehle with those of the
fawyerclient privilege, Rulu SU%ard?, sepre, with chongrs appropriate to ine defer-
ence b cireumstance. . -

L “iw
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Sibdivisivng (o) andd {eh The lawyor-chient rile is drast upi for the phrasing
of the prnpeal rubs of peivilage end Lk determination of those wha mey claim it Des
ftule bict end b '

Trie guecific inciugion of commuricationg made for the dig fitais
drug addic il retogie s the conlinuing oAt EIPOPArY CORVEIN W :
of dzay dependeni perecns b 3 ie desigued e aplorsent that poliey by entoraging
pareran nu Retd theraot -2 svek asalstance. The provision ig i harmony with congres:
Fioial aotions in (s e Qo A3 L S0 6 280, providing for veinniary hosnitslizetion
o addicts or persens with drug de pendenre problens wnd grobibiting uee ol evidenes
of gdmission o7 trpallnead B oey proseeding apeisst hun. and 47 8L § 319
providizig that i wolaptary or invalaniary commitment of addicts the resuits of uny
hepring, pramination, st 62 proceines ased todetermine sddiotinn xhall pet beused
sgninst the petient it any eriming! procesding.

Fabdivigion {d), The exreptions difier suhstentis
pliord privilege, us & vestil of the bagis diflerunses in e rels ionahips, White it s
boen srguesd convinciogly that the naturs of the peychothers pistopationt retsticnshiy
demgnds coruplote seotrity risinst lagaily coeroad disclosurs il clecumstances,
Louisell, The Pavchologist in Toduy'e Leget Wald Part 1 41 Minn.L Rev. 731, 746
(19575, the conumities of peychintrists and lawyen who prafted the Connecticut stal.
ute concluded that in three netanced the fpeed for distiozdre wal auficiently great
to lustify the risk of possible impaivment of the ralntionakip, Goidstvin and Hat
Paychintrins Patient Friviiege: The CAP Propossd and the Connectieut Simtuie, 36
Conn. B.J. 175 (19621, These thres axceplions are incorpornted in the present ruie.

{3} The fnteresta ofboth patient and publc call for 8 Aopariure from confidentiality
in commitment proceodinge. Since discicaure i authorizced ¢aly whin the peychuther-
spin¢ determines that hoenitalization iz needed, contrsd over digcivsure 1s placed
largely in the hands of 2 persen in whoem the patient has giraady manifested confi-
donce. Hance damage to ihe relatonship in unlikely )

i3 In 4 court svdersd szamination, the celationehip ie Hiely to be 20 Brr'E leaRth
anie, though nat pecessarily so. fia ey event, an extertitn 8 Hesuarary A the afective
ytilizalion of ihis tnportast and Jrovang peotesdoes. The exgeption, it will be ob-
served, deals with 8 eousrt ordered exnminathen rasther thett with 2 rourt opoointed
prychotheranist. Alsp, the exception i effective only with yespert to the partisaiar
purpose ot which the examipation ie crdered. The rule thu snpinrme wiki the
provirions of 18 US4 % 4244 Lhai oo statement made by the sctussd in the course
of an etamination int tonpetency o ctond tral iz rdnuagible oo the jesue of guiit
g of 42 LLS.C. 8 3420 that & physician condueting an oy ammingtion in & drug atddie-
tian commitment proceeding fs o cumpeient and compeliahle witnuse,

(%) My injecting hiz condition inte biigation, the patient must b said ta waiva the
privilege, in friresd suf io e abuses. Bimiler considerations preveil efter the
patient’s aeath.

¢ from these of the atiorney-




Comments

' UNDERPRIVILEGED COMMUNICATIONS: EXTENSION OF
THE PSYCHOTHERAPIST-PATIENT PRIVILEGE TO
PATIENTS OF PSYCHIATRIC SOCIAL WORKERS

The Jaw of evidence in most jurisdictions contains a highly signifi-
cant limitation; communications from a client who consults a private
psychiatrist for treatment of mental or emotional iliness arc privileged,
while similar communications from a client to a psychiatric social
worker are not privileged, This state of affairs stems from the failure
of most evidence codes to provide testimonial immunity for psychiatric
social workers who, as the mainstay of the staffs of most public men-
* tal health facilities, are virtually the “poor man’s psychiatrist.”

"This Comment analyzes some of the conscquences that result from
the failure to provide statutory privilege to psychiatric social workers
and proposes a number of legal theories courts could use to create or
extend the privilege. Section [ discusses in detail sone of the problems
that denial of this privilege creates for both patients and psychiatric
social workers. Scction II examines the traditional test for determining
whether a relationship merits the protection of privilege, and applies it
to the psychiatric social worker-patient relationship. Section - IIT ad-
vances an argument based on functional similarities between presently
privileged professiouals and psychiatric secial workers. Section 1V pro-
poses an argument based on apency principles. Section V discusses
the problem from an equal protection perspective, and Section V1 pro-
poses an argument based on equitable considerations,

1
Tunr NEED FOR A PRIVILEGR

The poor rely primarily upon public and charitable facilitics for
medical, dental, and psychiatric services.! Because of the severe
shortage of psychologists and psychiatrists,” welfare departments and

1. Davilson, Governsent's Role in the Economy: fmplications for the Relief
of Poverry, 48 1. Unpan L. 1, 36 (15370),

% CoMMuntry Cotibge MenTat HeacTd Woaxer Prolect, RoLes awp Fuwc-
TioNs Fon DIFFLRENT LEVELS OF MENTAL HralTi Workeks | (196%). Some figures
wlll pive an indicatlon of lhe shortage, Over 500000 school-age chlidren sufiet
from scrious mental iliness; jess than .5 percent receive adequate care. In a recent
yeas, 40 percent of the qualificd applicants of all’ages who requested help at oulpa-
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1973} PRIVILEGED COMMUNICATIONS 1051

most public mental health programs cannot provide & fully trained
psychiatrist or clinical psychologist for every indigent patient requiring
treatment for emotional or mental illness.” Yet the necd for these
services is acute. Mental illness ranks with heart diseasc and cancer as
onc of the nation's three greatest health problems.*  And although the
incidence of mental disorders-is highest among low-income groups,
they receive the lcast attention.®

Tn response to the great demand for services, mental health
agencies have found it necessary to expand the size of their staffs.
Since adequate numbers of psychiatrists and clinical psychologists are
not available [or such assignments, the new positions are frequently
fillad by psychiatric soctal workers,® particularly in government sup-
ported institutions, where the staffing problem is most severe.’

Psychiatric social workers are menital health professionals who
have received advanced training in the behavioral sciences,® but who

tient psychiatrie clinics were pul on waiting ilsts for a perdod excecding one year,
Weihofen, Monial Heolth Services for the Poor, 34 Cauir, L, Rev. 920, 921 (1966)
{hereinafier cited ax Weihofen].

3. Witlman, Urilizationt of Personael with Varioier Levels of Training: Implica-
tions for Profestionnl Development, in TRENDS In Soctar Worx 191 (Nat'l Asvn of
Soc. Warkers 1966).

4. Weihofen, supra note 2, at 920.

5. B. Dengison & Q. Strmner, HuMan Bipavior: AN INVENTORY OF SCIEN-
TIFIc Finmings 619 (1964).

6. By 1960 all states employed psychiatric aocial workers in mental health pro-
grams. U.S. DEf'T OF HEALTH EpUCATION anD WELFARE, Hearmt Manrowen Sounce
Boox~MebDical axp Psycniathic Socisl Worknas 28 (1960). By 1967, psychiatric
socinl workers in outpatient clinics were nlready working more hours per week than
peychinirists and clinical psvchologists combined.  Namonat Instiiuts oF MENTAL
HeaLTH, DATA ON STAFF aNp Man-Houns, OuTramiENT Psycniarric CLINICS M THE
Uinrrep States 6-16 (1967),

7. More than 90 percent of all psyehiatrie social workerss are employed by a
state-supported facility.  NATIONAL ASSOCIATION OF SO0CIAL WORKERS, PSYCHIATRIC
Social Workers aNp Mentan HeaLtH 21 {1960) [hercinafter cited s NaTL Ass'N
aF SoctaL WorkERs).

8. Cf. Colll. Personnel Dd., Psychiatric Social Worker | (1969} (Job descrip-
tion) [hereinafler cited as Calif, Personne]l Bd.]. ‘The academic degree that most psy-
chiatric social workers possess is a master’s degree.  Natlonally, KD percent of psychiadric
social workers in public mental health progrums have n master's degree or Ph.D,
U8, Der't oF Heattidl Epucation AND WrLyarRe, HEaLTH Manrowsr Sounce Rook,
MEDICAL AND PSYCHIATRIC Sooiat, WorkERs 42 (1960), A ypical universily cur-
riculum for a student preparing for @ career as o psychiatric social worker includes
courses in the following subjects: developmental psycholopy; individual, Camily, and
small proup practice; psychodynamics and psychopatholopy: human development and
patholopy; medical end psychialric casewnrk: mental health and rehabilltation pro-
gram plunning, Usiverstty oF CALIFORMIA (DERXELEY), ANNDUNCEMENT OF THE
ScHoo: oF SoCiAl WELFARE 19-22 {1972},

Although other social workers, such as Intake workers or caseworkers, may at
times deal with intimale and highly pesonal Information, the aeed for a privilege for
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lack the medical background of a psychiatrist. In many instances they
petform the same functions as psychintrists and psychologists,® Nev-
ertheless, patlents treated by psychiatric social workers. do not enjoy
the confidentiality privilege that applies to the psychiatrist-patient re-
lationship.®

As almost all state legislatures have recognized in enacting
statutory privileges for physicians and psychiatrists,’* successful therapy

stich communications is not as acuie us ihat {or communications to paychistric -social
workers whe work directly with cmotionally disturbed paticnts. These other calegories
of social worker are not dealt whth in this Comment,

- B, Many writers describe the work of psychiatrie social workers ms psycho.
therapy. E.p. R. Giunxer, H. MscQGarcor, K. SELan, A. KLEN, & ). KoHrMan, Psy-
CHIATRIC Sociat. Work 112-32 (1961): 1. ALves, CONFIDENTIALITY W Soctal WoRK
97 {1959) thereinafier cited as ALves); of. Calif. Peisoune] Bd., supra note 8, at 1.2,
Paychiatric social workers and supervisors of social worker trnining proprams state
that the services performed by psychiatrle soctal wotkers gnd the technlques utilized by
them are indistinpuishable from those of psychiatrists and clinical psychologists.
Ep., Inerview with Professor Robert Wasset, School of Social Welfare, University of
Californta, fa Berkeley, California, Mucch 1, 1973 [hereinafter ciled as Waseer].
In many respects, the question is ohs of seramdics; some would limit the use of the
word “psychotherapy” to characterize the work of a medically (afned psychiatrist or
elinicnl psycholoplst. Questions of semantlicy aside, four proposilions are tclatively
undispuled: )

(1} Psychiztdc soclal vorkers work directly with patients in solving their
mental snd emotionnt problems. Id.; see pote 7 supra,

(2) In dolng so they delve into intimate personal malerial in 8 way that re-

: ;;?im: confidence in order for success to be possible. Jd.; ree note 12-16
hifrar. :

(3) Their academlic training involves extensive stody in psychological theoty
and clinicnl techniguea,  See pete £ xupin.

{4} MNumericslly, they constitule the most significant professional class
employed in mental Lenlth centers, devotng inore hours pet week (o
cering for patieats than psychiatrisis and psychologists, parilctlarly in
thinics that deal with indigernits. See note & tupro.

10. Many siate ngencies that provide socinl services for the poor have adopled
confldentiality regulstions, sometimes spurreid by the roquirements of fedem! funding.
Qenerally, these buve falled to command muoch respect from the cours, which have
felt free o ignore or circumvent tham when the occasioh demanded. E.g., Dell v
Barkcrs Lifs & Cas. Co., 327 1L App, 32!, 64 N.1.2d 204 (1945}, For a discission of
the devices wsed by courts to evade conlidentiality requirements that fell short of
being full-fledged privilege stutuies, see ALvES, supra nole ¥, at 78 ef seq.; Lo Gatto,
Privileged Cammunication and the Social Worker, B Catir. Lavw. 5 (19623,

11, Statules providing privilege 1o the therapist-patlent relntionship are simmarized
in Comment, Privilegped Commiunications: A Care By Care Approach, 23 Mang L. Rev,
443, 44B-30 (1971). Of the 50 states and Distrlet of Columbia, 12 tack & privilege for
physiclans.  Psychinteisis ordinarily receive protection upder physician stotutes, at-
thouph five stales have a sepurate psychiatrist privilege. (Four of these five are
amonp the 12 states which do not have a privilage for physicians gencrally.}

Atl bui 15 states snd the Dislrict of Columbia have a psychologist privilepe.
Four have statutes conferring privilege tpon muarrloge counseiors, Jne sinle [Neow
Yeork) provides privilepe for cenifled soeial workers. California provides privilege for
licensed clinleal soclni workers, but not for psychiatrle social workers in general,

For & summary of states which have privilege for other relationships, such g
clerpyman-peniient, sec 8 J. WioMore, Evioence §5 2285.2396,  (McNaughton rev.
1961). :
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requires a strong bond of confidentiality.'* “The psychiatric patient
contides more utterly than anyone tlse in-the world. He exposes to
the therapist not only what his words directly express; he lays bare his
entire sclf, his dreams . . . his sins, and his shame.™*  Thus, any Inti-
mation that information disclosed to the psychotherapist might not be
held in confidence can gravely threaten the therapeutic value of the
coupseling relationship. _

_Most patients who undergo psychiatry know that complete candor
will be cxpected of them, snd that they cannot get help except on
that condition . . . . 1t would be too much to expect them to [com-
ply with this requircment] if they knew that ail they say . . . may
be revealed to the whale world.™ ‘

The threat to the therapeutlc value of this relationship is especlally
great in the treatment of patients {rom low income groups. These pa-
tients tend to be more distrustful of authority figures than their wealth-
jer counterparts.’® As a result, they generally are more likely 10 resist
psychotherapy,!® having learned from bitter experience lo be wary
of officlal figures who profess to be anxious to “help” them.!”

The abscnce of privilege not vnly jeopardizes the possibility of
effective treatment for the patient; it can aiso deter others from secking
attention.’®  Already there have been numerous cascs in which a sociel
worker’s testimony has led to criminal sanctions against his client.”®

12. Eg. the Legistutive Comment accompanying Cat. Bytp, Cobe $ 1014
{Weat 1968} states: .

Psychounalysiy and psychotherapy are dependent npon the fullest revelntlon of

the most intimate amd embarrassing detaifs of the patient's iz .. .. Unless

& patient . . . Is assured that such infurmation can and will ba held in ul-

most confidence, e will be reluciant to make e full discivsure vpon which

diagaosis and lreatment . . . depend.
The Commicnit ndds that the authors had heard reilable roperts that patients had re-
fuscd treatment because of doubly about confidentintity, The atuthois expressed concern
that disturbed Individuais, if untrented, might pose a threat to the safety of others.
AL, Evip, Coot § 1014, Lesisintive Comment {Weat 1968),

13. M. GuitMacHER & H. Wenmoed, Psycuivtay snp ti Law 292 {1952}

i4. M.

15, . WaLD, Law anp Poverry: 1965, 6-45 {1955); Roscghelm, Privilege,
Confidentiafity, and luvenite Cffenders, 11 Wayne 1. Rev. 660, 669 (1965) {herein.
after cited as Rosenheint].

1§, Ep., Welkofen, supra note 2, at 923: “Faycaiatr(ic caro may bel a status
symbol in Hollywood, but it [ls] . . . a disgrace in Wais , ..

£7. Cf. Corman, Prychiatry ond Public Policy, 120 AM. ). or PsycHiaThy 33,
538 (196%).

8. Cf. Coldsteln & Katz, Psychiatrist-Pattent Frivilege: The G.A.P. Proposal
aml the Connectiout Statire, Y18 AM, 1, Psvoinarey 713, 73d (1961} [hercinalier clied
as “Joldstein & Kautz]; Noble, Protecting tire Puabbic's Drivacy i Compitterized Heaith
and Wellnre Information Syztems, 16 SociaL Work 13, 37 (1971} {herelnoflee cited
us N-ble], This deterrence phenomenon has bees. pried In ludicial oplnions, eg.,
Taylo: v. United States, 222 F.2d 398, 401 (D. Cir. 195%).

19, Ses. e4. State v. Plummer, 3 Cro.. Cir 35, 241 A2d 198 (1967}, a




)

tos4 : CALIFORNIA LAW REVIEW {Vol. 61:1050

As it becomes known that under certain circumsiances the therapist can
be conipelled (o divulge information revealed to him during therapy,
prospective clients will become reluctant to seek professional help for
mental and emotional nroblems.

A limitetlon on privileged communications also creates 2 signifi-
cant strain for the psychotherapist who is called to the witness stand.

The psychiatric social worker, like the psychiatiist and psychologist,
* owes alleglance to a professional code of ethics that stresses the impor-

tance of preserving the trust of his patients*® Reguiring him publicly
to breach & professional cenfidence places him in & cross-fire of con-
flicting demands. The courts demand disclosure while his profes-
slonal values insist upon secrecy. As a result, when confidentiality has
not been protected, mental health ptofcssicnalé called as witnesscs
have been known to refuse to testify,® to fabricate,” to have “memory
lapses” on the witness stand,*® or to keep two sets of records.

The denial of privilege also affects the economics of national
health care planning. In recent years, the soaring costs of health care
heve tended to place many forms of medical service beyond the reach

prosecution for husclvious cartiage brought on the basis of information provided by
rieic welfere suthorities to ihe police.  Rappeport, Prychiatrise-Potient Priviiege, 23
Mp. L. REv. 39, 46 (1953}, desciibes {wo unreported cases. In onc, the court por-
nitted out-of state lawyers 1o view Maryiand lLespital recotde.  As & result a nmother
lost costody of her children when the Inwyer wei able to produce o description in
court of her deranged comdust, even though she wnos then well and saner than her
hisbend, who zot the children.  in the other cose, 4 minister had his confessions of 8
college-ape love affair—thought to be at least in part fontasy—paraded before his
putishioners,

These risks are duly noled by prospective patlents, The Californfa Law Revislon
Commission conunented: “{We havel becn advicer! that proper peychotherapy often
is denfed o patient solely because he will not talk freely 1o a psychotherapist for fear
that the latter riay be sompelied in o criminal proceeding 1o reveal what he has
been tofd” 1965 Car, Law v, CoMM', 195,

20. Mary Hichmond, the foonder of social work, wrote: “In the whole range of
professiona! contacts thers {3 no mote confidentiat relailon than (hat which exists
between the soclal worker andg the person or fumily receiving treatmeni™ AL Ricit-
MOND, Wit 15 Sociat. Case WORK 29 (1922}, Sce olyo MATIONAL WELFAUR ASSEMDLY,
CONFIDENTIALITY I8 S001AL SeRvick T INpivipuaLls 5, 40 (1354).

2. In re Lifschuotz, 2 Cal, 3d 415, 467 1*.2d 557, 85 Cal, Rptr. 829 (19701
Binder v. Ruvell, Civ, Docket No. 352C2535 (Clre. €. Cook County, 1L, June 24,
1952) (reprinted !m F50 AMELAL 1241 (19521 ). See COMMSSIONERS ON REVISION
oF ThE STaTUTE: oF New Yoy, 3 N.Y. Rev. Stat. 737 {1836} {guoled in 8 1. Wig-
More, Evibence % 2380 (a), at 829 (MeNauvghton rev. 19261) [hereinafter cllied ns
8 Wionore], Slovenko, Pyvolvarry end o Second Zook at the Medical Privilege, 6
Wayne L. Rev, 175, 196 (960,

22. Fisher, Fhe Povchotherapratic Prafesdans end the Law of Privileged Com.
muntcations, 10 WayNe L. Ruv, 600, 62729 (1963, See note 23 infra.

23, Interview with psyehiatric socia: woiker section, Doyview Mental Health
Cenler, San Francisco, Califothis, en April 24, 1973, :

28, N Cf. GuoUp “0R THE ADVANCEMPENT o2 JsYCHIATRY, REPORT No. 45
82, 96 (1960} [hereinafrer clicd s S.A00)
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of growing numbers of middle- and low-income families,2* To counter
this trend, paramedical specialists, whe perform limited functions for-
merly performed by physicians or paychiatrists, increasingly are being
employed in many medical fields, including mental health.™ Some of
the nontherapeutic functions now performed by certain psychiatric so-
clal workers, such as prepuration of preadinission diagnostic work-ups
in a clinfe or hospital,?" are clearly paramedical in nature. Meany of
these ‘paremedical functions require the psychiatric social worker to
process informatlon that should be held in confidence. Public ac-
ceptance of the psychiatric social worker will be imperiled, however, if
a patient’s communications with him cannot enjoy the samie degree of
legal protection as those with the psychiatrist or clinical psychologist,
Without privilege, the psychiatric soclal worker will be regarded
by his patients as a second-cluss practitioner, well-meaning and sin-
cere, perhaps, but incapable of protecting their intcrests. Under
such circumstances they will naturally be unable to place full con-
fidence in him. To the extent that this results, the movement to make
health cate more widely available through utilization of paraprofes-
sionals wilt be adversely affcered,

A second, relaied deveiopment—the team approach to health
care—is similarly jeopardized when psychiatric social workers nre de-
nied privilege.  Mental health facilities, like those cf other medical spe-
cialties, increasingly have been using on approach in which eams of
specialists from many fields coordinate their expertise in the treatment
of the patient.”® This technique makes possible more efficient reat-
ment and results in 2 higher standard of health care.?® In many me-
tal health clinics, these Integrated teams include psychlatric social work-
ers.’* However, of all the tcam members-—clinical psycholopists, pey-

25, REPURT OF THE NATL ADVISORY COMM'N ON Heavti Manvowen 15.32
(1967); Qormun, Psychiatry and Publi: Policy, 132 AM, ). ur Psvcluatuy 35, 57
(1963).

26, Fougotsor, Roemer, and Newman, fnnovarions in the Ovoandzation of Health
Services: inhibhtive ve. Permissive Resularion, 1967 Wash, U.1.Q. 400, 400-01 {1967).
dee US, Der't or Heawti Ebtcation anp WeLkake, Heaimit Manrowrr Sounce
Book 2{—-ALLIED HEALTH AANFOWER SUPPLY AND RequircaeEnts: 19501950
at 9 (1970); NavL ComM'N om ComMMuMTy MEALth SERVICES, FleatTH 13 A
CoMMUNITY Arratk 22 {19675,

27, See A. Fiir, C. AxpERsoN, & M. Conoven, Tue FiELc of SociaL Wonk
235-37 (1968} [hereinafter cltect ay A, Fix]; Cattr. Dst'v oF MenTar Hvateme,
PROFESSIONAL Soctat. WoRKERS IN MEnrt Heartn Proomams €-71 [hereloafier cited
as CALIF, DEP'T oF Mental Hyuiene), )

2B. Qoldsteln & Kutz, supra note 18, a1 735

29, Judicial notice of this pructice, acknowledging Its positive effect on effl.
clency, waus token in Wyutt v. Stickuey, 225 £ Supp. 781, 783 (M.D. Ala. 197,

30. "Paychintric socin! warkers are o key group partlcipating in every whase of
" the department's " grogram—trertmen:, reaabilitation, taining, Jand] resenrch ., ,
CaLir, DEr't or MENTAL Hyuatseie, supra noie 27, &) 1.
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chiatrlsts, plysiciars, and psychiatric social workers—only the social
worker lacks privilege. This oinisslon creates a weak link that cffee-
tively neutralizes the proteciion afforded comimunications to the other
professionals; the nonprivileged soclal worker can become a conduit
through which otherwise privileged infurmation can flow.** This leak
threalens the successful application of team treatment techniques.

Thus, it is evident that the failure to provide a statutory ptivilege®?
for communications to psychiatric social workers creates serlous prob-
lems. The remainder of this Comment reviews the various legal
grounds that cen be used by the courts to extend the privilege to
psychiatric social workers,

il
THE TRADITIONAL TEST FOR EXTENDING PRIVILEGE

Privilege is typically a matter of statutory creation.®® On appro-
priate occasions, however, courts have been willing to create privileges
in the absence of u statute.  Wigmore doveloped the classic test for
delermining when a relationship merits the protection of confidential-
ity 8F ‘
(') The communication must have bezn imparted in confidence
that it wouild not be disclused to others. ‘

{2) The preservation of sccrecy mist be essenilal to the success of
the relationship.

(3) 'The telationship must be onc that scciety wishes to foster
and protect.

(4)  Any inury to the relutionship cavsed by disclosure must cut-

“As gn aclive contsibutos to diagaostic proceures, planning, and treatment [the
psychlatric social worker is] u pofessinnal partoer of other speciaiisty-—puaychiatristz,
nonpsychiatilc phy.icians, psychoogists . . . s at 2.

“Within the clric, the psychiatiie sscisl worker meiuiains direct contact wilh the
oller teem menibars o fnsure ciess imerdiselplinasy rommbication.”  MNat't ASs™
of Sociat WorkEes, supra note 7, ai 17,

31, See muoterisl clted note 14 swpra. Cf. Lowis Conjidentiality tn the Coum-
pienicy Menal Health Centor, 37 AM. I ORIIOPEYCIUATRY 45, 44§ (1967},

32, The problen can be readily rolved by lepislative action, and in the fosg run
thiy would be the hest solutivn. This could be accomplished by simply adding “or
peychiatrie sociul worker” 1o the siatute proviulng priviiege to psychotherapists. If
preater narrowness s desired, the qualification. *when performing psychotherapy of a
nonmedical natuee,” couid be added. See Cat. Liviv, Topr 3 1010(c) (Vesi Supp.
1573).

31, Eg, Tl Evio, Cobs ® 9i1 7fVest 185E). Cf. 8 WicMuae, supra note
21, ¢ 228672), nt 532, )

24, Eg, Bind~r v. Ruvell, Civ. Ducket No. 5202535 {Cire. Ct. Cook County,
. fupe 24, 19523 (veprined In 150 AMLAJ. 1241 (1552}); Re Kryschok and
Tulynik, 14 D.LR.24 675, 677 (Toiice Magis, i, Snak, 1958

1%, § Wiowauiy sitpro cote 2i, ¥ 2785, sk 52T
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weigh the expected benefit fo be derlved from compelling
disclosure,

In jurisdictions lacking privilege statutes, courts have consistently
referred to thesc criterin when deciding whether to grant or deny
privilege in specific instances.®® The test has been rigorously applied;
in & majority of the cascs, courts have held that the criteria, particu-
larly the fourth, were not satisficd.?” OF the handful of cases in which
a privilege has been judicially extended in this manner, however, at
least two involved members of the counseling and therapeutic profes-
stons.” And the commentators have concluded that therapy, when
conducted by responsible, licensed professionals, is a relationship that
satisfics Wigmore's criteria.®®

In applying Wigmore's test to the relationship between a psychia-
tric social worker and his client, it is evident that all the requirements
are met. Communications between a psychiatiic social worker and his
patients are imparted in the expectation of dcepest confidence. The
authorities agree’ that therupy requires complete candor of the patlent,
who must reveal compulsions, fantasies, fears, obsersions, and guilt
feclinps of such a private nature that he probably has never revealed
them before, even to his closest friends.*® No one would make revela-
tions of this nature without the expectation that they would be held in
confidence.

Also, preservation of confidentiality is essential to the success
of the relationship. Without the security of a strong foundation of
trust, the client will be unwilling, sometimes upable, to cooperate with
his therapist in bringing to the surface painful tepressed material, or in
participating uninhibitedly in therapeutic measures designed to hasten
his recovery.i!

36, Ewp., Falone v, United States, 205 24 734, 740 (5th Cir. 1953); Stats v,
Smythe, 25 Wash, 2d 161, 168, 169 P.2d 706, 710 (1946).

37. Eg., Stale v, Smythe, 25 Wash, 2d 161, 169.70, 169 P.2d 706, 711 (1948),

33, See cases clied note 34 supre

39, FEg. Louiscll & Sinclair, The Suprente Court of Colffornia 1989190,
Forewond: Heflections on the Law of Privileged Cosinunicadons—The Psychotherapisia
Patient Privilege tn Perspective, 59 Carir, L, Rev. 30, 52 (191} {herclnafier clled as
Loulsell & Sinclair]; Slovenko, Psvehiarry amt o Second Look at the Medica! Privilege,
& Wavne L. Rev. 175, 184-99 {1950).

40. In fact the success of o psychiatte soclal worker is often measured by the
extent to which he oblaine a flow of private thovghts and feelinps. ©F. Demblitze, Fer.
ment and Experiment in New Yark: Juvenile Cases in the New- Family Court, 48
" Coanery 1L.Q. 499, 521 (1963),

41, E.p., Taylor v. Uritad Statcs, 222 P.2d 398, 400 (D.C. Cir. 1955): “In re-
pard to mental patlenis, the policy behind such [privilege] stotutes is portcularly clear
and strong. Many physical allments might be treated with some degree of effectiveness
by s doctor whom the patient did uot trust, buc a [prychotaerapintl must haves ki
patieni's confidence or he cannot help him"  See alie notes 39 supra & 100 infre,
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Moreover, successful therapy is so critically nceded In out anx-
Jety-ridden society that there can be little doubt that the injury that
can result from disclosure outweighs the burden a privilege would im-
posc on the courts’ fact-finding machinery.*? ‘This concluslon has al-
ready been reached by the lcgislatures of a large majority of states
which have granted the privilege to psychiatrists and psychologists.®
When psychiatric social workers provide the same socially uscful ser-
vice as is tow provided by these other professionals,*! the state’s failure
to-cnact comparable legal protections for the benclit of their patients
risks severe impairment of their ability to provide scrvice.

One concern that might arise if the courts prant privilege to psy-
chiatric social workers is that unqualified, self-appointed “therapists”—
faith healers, meditators, and the like—might launch demands for
recognition.® This does not present an insurmountable problem,
however. In enacting privilege stalutes legislatures have consistently
distinguished between professions that have achieved some form of
official state tecognition or control,*® such as through licensing taws or
establishment of a state occupational caicgory, and those that have not.
Since most psychiatric social workers are employed in state facilities, !
and sre thus subject o state control and supervision, privilege could be
provided for those psychiatric social workers but withheld from marginal

* groups which are not recognized or regulated by the state.

~ Consequently, on the basis of the four classic criteria, and with
the understanding that privilege can be limited to recognized, licensed
profcssionals, the courts should grant the privilege of confidentiality
to psychiatric social workers.

m
BXTENSION BASED ON FUNCTIONAL SIMILARITIES

Therapy Is a clinical function, It can be performed by members
of a number of professional groups—psychiatrists, clinical psycholo-

42, G.AP. rupra note 24, at 93, 95; Lowiscll & Sincloir, suprd note 39, at 5.
Sec alto nole 100 infra.
43, See note 11 supra.
44, Sre iext gecompanying note 9 supre.
.45, Reportedly, the reuson the drafters of the Uniform Reles of Evidence did
not choose 10 exiend privifese 1o “family counseling and that sort of thing” is that

“we can not open the door .. . to uncontrolled proups” Comment, Furctional
Overlop Between the Lawyer and Other Professionals, 71 YaLk L), 1226, 1241 n.9%
(1962).

46. QGeher & Rheingold, Psychofopy and the Legal Proccas: Testimouial Privileped
Commupications, 19 AM. Psycnotontst, 81§, B34-15 (1967) [hereinafler cited as
Ociser & Rheingold); - 1964 Cat. Law HEv, Comm'N, 437-38; Louiseli, The
Psycliologist in Today's Legal World: Part 2, 41 MinN. L. Rev. 731, 733-33 (1957).

#7, See note 7 supm.
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glsts, and family physiclans—who have the privilege of confidentlality
in a majority of Americuti jurisdictions.®® Since it Is the therapeutic
function that the law of privilege is designed to protect, rather than
sny particulor set of favored individuals, there is little justificntion
for extending privileged status to these groups but not to psychiatric
soclal workers, when the job specifications of the latter also Include
administering therapy to psychologically disturbed people.*®

Functional considerations are not unknown to the taw. Indeed,
they figured prominently in the deliberations of at least one group
charged with drafting legislation relating to medical privilege. When
the revisers of the California Evidence Code extended the psychother-
apist privitege, first to psychologists, then to licensed clinical social
workers, they were influenced by the conviction that it would be illogl-
cal and invidious to provide privilege tc one group but to deny it to
another performing essentinfly the same function.®

A functional approach is not too technical to serve as & puide for
judicial decision-making, nor need it burder: the courts with a flood of
litigation, On the contrary, courls have always been ready to look be-
hind an individual’s nominal title in order to determine whether the
function he was actually performing warranted the protection of priv-
ilege. Courts have refused to permit a physiclan or uttorney to invoke
privilege when it was clear that he was not really performing medical:
or legat sctvices, For example, courts have denied privilege to a law-
yer who was in reality serving as a tax consultant or general business
sdvisor.” On the other hand, courts have pranted privilege when the
function performed, while outside the normal range of a profcssional’s
dutles, was nonctbeless entitled to privilege on some other ground.*

An additional reason for extending privilege to patients of psychi-
atric soclal workers is the need, discussed eatlier, to work toward o more
ratlonal system of manpower allocation in the field of public heaith.**

4%, See note 11 supro. Communicstions with clergymen, when acting as cous-
solors, ere riso often privileged. .

49, See noles 8, 9 supra.

50. Intervicw with Prof. Sho Sato, Profewor of Law, University of Califomis,
past Vice Chalrman, Californla Law Revision Commission, in Berkeley, Califomin,
Sept. 22, 1971,

$1, Olender v, United States, 210 B.2d 795, BOS (%h Cir. 1954); RCA. v,

Rowland Corp, 18 F.R.D. 440 (N.D. It 1955); In re Fisher, 51 F2d 424, 423
{S.D.N.Y. 1914),
. 52, Simtin v. Simrig, 233 Cal. App. 24 90, 43 Cal. Rptr. 376 (2d Dist. {965)
Involved a rabbi who performed marriage counseling. His work wos beld not to fall
under the state's priest-penitent privilege staiate, which Himited covernge to confessions,
but wan nonetheless granied privileged etatus by virtue of its conflidentlsl nafute as
counseling. Ther: was no statute providing privilege for touniseloes generaliy,

§3, Recent thinking ln this aren urges that the health professions be viewed as 2
matrix [n which dutfes snd responsibjfities are allovated on the basis of actusd

b ) ki
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Whete psychiatrlc social workers are urgently needed to perform es-
sential functions, courts should not hesitate to Invoke the docttine of
functional identitics in order to supply them with the legal safeguards
hecessary to perform those functions cffectively. Failure to do so Im-
pedes the attainment of a rational dellvery system for mental health
care, one which maximizes the effectivencss of each practitioner by es-
signing duties In accordance with functional capacity rather then
categorical title.

v
AGENCY CONSIDERATIONS

Under conventional agency principles, communications directed
to the assistant or sgent of a physician ate privileged to the extent they
would have been had they been directed to the physician himself.®¢
Thus, courts in many jurisdictions have expanded the privilege to en-
compass communications made to nurses and attendants when they
work undet the direction or supervision of a physician,® to medical
interns when they take medical histories of paticnts,®® and, in & slightly
differsnt context, 1o lay draft connsclars when they perform counsel-
Ing services in a center under the direction of a clergyman.®!

Similarly, communications from patients to psychiatric social
workers administering therapy under the direction of a supervisor
covered by the privilege should also be privileged under ‘this rule.
Many psychiatric social workers intcrview patients and family members
In order to help determine which patients are to be admitted to mental
health facilitics and whicih are ready to be discharged.™ In doing
50, they usually enswer to the physician in charge of admitting and

capacity for performing specilic tasks—mopsured by trafning, experience, and demon-
siraled copacily—rother than by possessiont of r nomina! ttle. Forgotson, Bradley,
& Ballenger, Healtl: Services for the Poor—ite Manpower Problem: Innovations and
the Low, 1970 Wise. L. REev. 756, 767 [hercitafier cited as Forgotson, Bradley &
Ballenper.) :

34, Ser cases clled notes $5.36 fafrr. Thiz rute finds support in the treatises,
e, 8 WioMork, swpra nole 21, ot § 2382, model codes, see UintrorM RULES aF
Bvibener rule 27 (1953); Moukt Copr or BEviornce rule 220{c) i (1942): and the
evidence codes of many states, c.g., Cat, Evip. Cobr § 1017 {West Supp. 1973).

35. Siate v, Bryant, 5 N.C. App. 21, 167 5.55.2d 841 {1969); Ostrowsk} v. Mock.
tidge, 242 Minn. 265, 65 N.AV.2d IB5 (1954); Mississippl Power & Light Ce. v. Jordan,
164 Miss. 174, 143 So. 483 (1922}, Comtra, Wels v. Weis, 147 Ohio St 416, 72
N.E.2d 245 (1947},

36. Franklir Life Ins. Co. v. William J. Champion & Co., 353 F.2d 919 (5th
Cir. 1965).,

51. In re Grand Jury Subpoena for Gordon Verplank, 329 P, Supp. 433 (C.D.
Cal. 1971). .

58. Cauir. DErr. oF MENTAL HYGIENE, supra ot 27, at 1-4; Rosentheim, supm
node 15, at 666,
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discharging putients, Other psychlatric social workers work Jlrectly
with patients in outpatient clinics, in consultation with a director who
Is a psychiatrist.™ 1In both cases, communications rcceived by the

- social worker should be privileged under the agency principle® Of -
course, psychiatric soclal workers who practice independently would
not recelve privilege under this rule, and some soclal workers might
qualify for privilege in connection with some of their duties but not
others,

v
Equat. PROTECTION

Deniul of privilege to patients of psychiatric social workers may
even attain constitutional dimension under the guarantee of equal pro-
tection. In general, courts have gone to great lengths to ensure that
citizens receive fair and even-handed treatnient from the government.*t
Although the scope of equal protection feview has been limited to
some extent by certaln decisions,® recent Supreme Court opinions have
reaffirmed the vitality of this important constitutionat principle.®

A, Compelling State Interest

Patients who use community and welfare setvices for trestment of
metal or emotional problems do so primarily because they are poor,
At these facilities they ordinarily find themselves directed to the care
of a psychiatric social worker,®® with the consequent threat of com-

59. A. Finx, supra ntote 27, st 235, The increased flexibliity and range afforded
by sgency principles is something o1 which the hiph-powered but overworked moders
physician increasingly hus come to rely. Today's highly trained medical speciallst
would. .feel enormously handicapped if, In order to protect the legal rights of his pa-
tients, he found it necessary personally to lae charge of all nspects ¢ ihelr care. )
L.g., Eurekc-Marylend Assur, Co. v. Gray, 121 F.2d 104 {D.C. Clr.), con, denled,
314 UB. 613 (1941). As was discussed encller, delegation end ‘he team opproach
have proven effzctive and efflciert mcans of dealing with community health problems.
Where psychiatric soclal workers play a vital roie I the trealment of paticnls, Lhey
oo sre entitled 10 this protection.

60, In similor circumstances, Bosoltal reconds compifed by staff metnbers for
use by Lhe hospital’s physiclons were held to be confldential  O'Donnelt v. O'Doanell,
142 Neb, 708, 712, 7 N.W.2d 547, 650 (15943), : :

Gl. See cuses clied notes 6973 infra.

62, Eg. Dandridge v. Williams, 397 (1.5, 471 (1970). .

8. San Antonfo Independent Schoot District v. Rodriguer, 93 8. CL 1278
{1911}, :

64, Scr note § supra & nole 57 infra. Indeed, the zrent majority of thess Lreat.
ment facl!itics upply & financini test in screening prospective patients. An applicant
who can afford private treatment s ot secepted; or a sliding feo scale is used which
~ favors the destitule 2% encoureges those who cnu afford private trentment to go slse.
where, Wasser, supre cote 7, . :

83, JSee notes & 2T aipra.
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pelled discosure. A patient who can afford to engage the services of a
private psychiatrist or clinical psychologist, however, does not fun the
risk that the confidences he reveals will be divulged.®® ‘Thus, the
gbllity to pay Is the major determinant of the extent to which a patient
in therapy receives assutance of confidential treatment.®” A significnnt
form of protection Is linked to the financial status of the patient.®

Classifications based on wealth occupy & disfavored place In
equal protection lew®® and have been struck down in such contexts as
criminal justice,’” sentenicing procedure,™ and the right to vote.”™ Re-
cent state court cases have even applied equal protection scrutiny to
medical practices that imposed a greater burden upon indigents than
others,™

§6. See note 11 supra.

67, The finuncial est that is frequently required at public (reelment centers,
{see nole 64 supra] insures u very close correspondence between the class of all
indigenit mental palients and those who receive treatment from psychiatric soclal
workers. For n recent dlscussion of the requirement of a close "Iit" or correlation
beiween the classes sffected, see San Anlonio Independent School District v. Rodri-
puez, 93 8. Ct. 1278, 1288-94 (1973},

In peneral, "[t]he kinds of care provided in psychioliic fachllifes &6 & functlon of
the soclo-economie level of the paticat. The privaie psychiatrist is most likely to

treat the most prosperous; state facilities, the working class” A. HOLLINGSHEAD & -

P, Repticy, Sociat CLass anp Mentar Irewess: A Comeamanive Sruoy 276-78
(1958). OSer alvo note 1 supra.

68. And, the losy of protcction ls sbsolute, rather than mercly relative. See
Ssn Anfonic Independent School District v. Rodriguez, 93 5. Ct. 1278, 1288.92
{1971). Paticnts who carnoi cfforl a very expensive commodity-~ntivate psychiatry
—ate deried the oenefit of privilege whiic those who can are accorded the fuli pro-
tection of the law, '

69. Ig., San Antonio Independent School District v, Rodriguez, 93 S. Ct 1278
(1573) end cases cited notes 70-72 infre.  For r broad discussion of this doctrine, ser
generally Developments in the Low—Egual Protection, 82 Harv. L. REv. 1065, 1121
24 (1969) [horeinafter cited as Developnenrs (n the Law]; of. Michelson, The Suprenie
Court, 1988 Term-—Foreword, B3 Harv. L. Rev, 7, 17 (1969).

70, Douglas v. California, 372 U.S. 353 (1953); Griffin ». United States, 33 {
11.8. 12 (1956).

75, Tate v. Shor, 401 US. 395 (1971); Willlams v. Hlinols, 399 US. 233
(1970).

72, Harper v. Virginia Bd, of Elections, 383 U.S. 663 {{9656).

71, In New York City v+, Wyman, 66 Misc. 0 402, 321 N.Y.8.2d 695 (Sup. Ct
N.Y Co. 1971), the court struck down a regulation thot required indigent women on
Medlcsre who desired an aborijon to fitst prove that an sboition was medieally indi-
cated; other women not on Medleare were nol required to prove this. The court held
the requirement discriminatory jn that il iended to deprive low-income women of
an opporiunity freely avalinble (o others.  Alithouch this case was subsequently re-
versed, 30 N.Y.2d 337, 330 N.Y.5.2d 335, 28) N.E.2d 188 (1972), the declsion is
teported in a memorandum opinion and the grounds for reversal are unceriain,  Schol.
man v. New York Clty Health and Hospital Corp., 70 Misc. 1093, 335 N.Y.5.2d 343
(Sup. CU. 1972), nnothet recent case, aross oul of a requiremenl by the heallh de-
pariment thai abertion cerificntes bear the hame ol the patlent. Finding that the
city had no compelting reason for the regquirement, the court struck down the repula.
tlon ca an jnvasion of the patient's rght (o privecy, & violation of ber patieni-physician
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The Supretme Coutl recently discussed poverty as d suspect classi-
fication in San Antonic Independeit School District v. Rodrigiez,™
The Court had before it a claim that Texas' s-heme for ralsing revenues
for school districts unconstitutionally discriminated against residents of
poor districts. Although after lenpthy consideration the Court decided
that the Texas plan did not discriminate against tie poor, 1t scemed to
feave intact the principle that weaith may be B suspect classification.™
After reviewing past cases involving indigency, the Court developed @
twofold test.”™ Flrst, it must appear that the classification singles out
a cleatly defined group that by reason of its impecunity is unable to
pay for a valuable berefit. Sccond, ms a result of the classification,
the group must sustain ghsolute deprivation of a meaningf{ul oppor-
tunity to enjoy the benefit.

Bath requirements are met in the case of indigent patients of
psychiatric social workets. The poor have no realistic access to pri-
vate psychiatry;!? and those who recelve care at the hands of psychi-
atric social workers are denicd the beneflt of privilege.™ Other tradi-
tional indicia of a suspect classification are also very much in cvidence
in tho case of poor persons who suffer from rental iliness. They are
usaddled with disabilitles,” “golitically powerless,” in need of protec-
tion from an uiconcerned majority,” and subject to commutity stig-
ma® Thus, legislative actlon that allucotes health care benefils It @
manner which discriminates against this class should be constitutionally
suspect.

Morcover, the interests invaded when privilege Is denied—pri-
vacy,®* the right to equal treatment at {rial,®* and, perhaps, access to

privilege, amd a violation of equzl niotection inssmuch as it pleced an extro burden of
stigma on alngle and marred wonen who obtained tne operation. ‘Thus, courts have
slready begun to recognize th= principle advanced here——that unequal medical regula-
tions that encroach ou imporiant perscual zights may violate egual proteciion,

74, S35 Ct 1278 {1973).

2%, 1d. al 1288-94; see also id. at 1311 (Btewait, I, concurring),

76, Md. ot 1290,

47, See notes ), 67 & 68 mpre,

78, See nole 11 supre.

79. 935.C1 1278, ct 1294,

BO, Id.at 1313-36 (Marshall, 1., dissenting).

§1. Grswold v. Connectlent, 381 U8, 479 1968), 1In in re Lifschote, 2
cal 3d 418, 431.32, 83 Cal. Rpir. 829, 839, 457 P.2d 557, 56T (1970) the Coliforris
Supreme Court, elting Grisnald, wirned of the potential for encroachment upofi <on-
stitationally protectad rlehts of privacy by the compeiled disclosure of confidentlal
communicotions between the prthen and his paychothe raplst,

V/here & priviicge statute zalsts, it provides evidence of a public peticy in favor
of cenfidentialiy. This mukes oblaining n rivil remedy for invasion of privacy easier
for potlents fojured by out-ol-rourt disciosures nand thus helps guarantee that such
disclosures will cecur loss often.  Goldsielt & Kats, supra note 38, at 734 nd, CF
Racine v, Mords, 208 N7, 320, D4 N.E, 364 (1911). The nrincisle of Racine—that
legistatively created dutics may pivs tise {o & privote cause o action—has beer fol-

s
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lowed In cuses involving medical disclosures, e, Munzer v, Bluisdcli, 183 Misc, 773,
4% N.Y.5.2¢ 915 (Sup. CL. 1944), aff'd 269 App. Div. 370, 58 N.¥.5.2d 359 (1945},
Out-ofcourt disclosures by medical persontiel ure more common than one might think.
See Erickson & Gliberison, Case Recorss in the Mental Heospital, In ON RtConrd
39t, 408-0% (5. Wheeler ¢d. 1969},

82, See cuses ciled notes 70 & T supra. Cf. Sas Antonio Independent School
District v. Rodiiguer, 93 5. CL 1278, 1288 (19723, It is cslablished that courls
will not toicrate wealth-based classifications that fmpose unequal burdens on the rich
and the poor st trial.  Yet this Is precisely what occurs when (he law permils Leati-
mony from the thernplst of the poor while forbidding R from the therapist of the
well-to-do. Without privilege, of course, many patients wiil confide very Ilitle in their
therapist. ‘The therapentic encounter becomes n pusrded, defensive transsction in
which the patient pains litle (unless the theropist deceives the patient s to the de-
gree of proteclion provided, sre Section VI fnfra.).  Paticn's who through najveté or
desperation reveal damaging materal to the therapist Jose the oppotiunity at trial lo
etand on an equnl fooling with those who can oblaln private treatment. "The tesiimony
of a therapist can be witerfy devastating. Even where & party I3 ultimately successiul
in court, permitting his Iherapist 1o testify against s wishes can do great damage:

(1} Revelation in m public trisl that an individual hes undergone psycho-
therapy can be harmful In fself; recall the Sen. Engleton offair during the 1972
presidential compuoign,  Many employers heslitats to hire persons with & history of
mental iilncss, and on a socinl ievel, loss of {tendships and conumunily esteem c¢en
follow public revelaifon that © persom hes suffercd enisodes of mental or emotional
dersngement.

(2) The renge of psychiairie testimony, ilke (hat of psychlatric Inquiry, can
be extremely brond.

Current . . . practice defines mental illness as somethiug that can have Iis

rooty (b the patient's earticst years, show ils signs throughout the course of

his life, and Invade almost every secior of hie curcent sctivity,. No sepment

of his past or present lisi beyond the jurisdiction of psychiniric assessment

« « « » While mnany kinds of organizotions maintain records of heir meinbers,

in slmost nll of these some . . . atttibuics cun be included only tndirectly,

beine officlally irrelevenl. Dt since [psychotherapists] have a tepltimale

cleim 1o deal with the ‘whole person,' they officially recopnize no limits o
* what they consider relevnnd.

Bricson & Githertson, supre hote &1 at 390, Thus the individua! [» subject to testl-
mony that can range over great areas of his life.

(3) Mot only does the psychiatric record consider the pmient's whole fife; it
selects nnd chooses events in B way that ordinnry records do not.  Acls of devioncy
challenge the observer tu reastess the character of the people responsivis fot them.
A frend Is exposed 65 3 homosexusl; suddenly psst evenls, chunce remarky, and
menncrisms bepin to stand out: wo bepin (o restructute cur tmpression of the in-
dividual. A politician iy shol: the next day the t.ewspapere mre fuil of accounts inter.
preting the background of the would-be assas:in. A fumous author commits sulcide: in

the publlc discussion that follows. 2 new persen emerges, The psychintric recurd

essentially does the same thing —t “bullds & case” The record “iz nol reenladly
used, however, to record ocrusinis when (ke pntient showed capacity ta cope honor-
ably and effcctively with difficolt ife sitwaticns. Nor Is the crse tecord typically
used to provide a rouph averare oF summling of [a patlent's] past conduct. One of ix

purposes is lo show the ways in which the patient is “ick’ . . . and this Is done by -

exiracting Mrom hLis whole Hfe course a list of those incldents that have or mipht have
bad symplomntic significance,” o, a0 40203, 1t is eviden! thaot ths ruhlic revela.
Uon of this kind ol selectively pothered and jnlerhreted evidence, touched in im.
prestive.sounding sclenilfic lerminolepy, has the capecily of cauilng the palient ir-
remediatle harm.  That this risk is Imposed op the Indigent peticnts of public mental
kealth facilitics but not en the patlents of private {heraplsts constitutes an inequity of
no amall proportions,
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medical care®—are fundamental® This combination—discrimina-
tion on the basis of u suspect cluss, together with encroachment on
fundamental personal interests—generally has failed to withstund con-
stitutional scrutiny unless a compelling state interest can be shown*

It is lkely that whatever interests the state might advance to
justify a privilege for communications to psychiatrists while withtolding
it irom communications to psychiatric social workers would prove
inadequate to support this differential treatment. State hicalth and

B3. While the Suprems Court has never lLield 1hat health care is o fundamental
interest, it has implied that [t would hold to be fundamental uny tommodity that ls a
prerequisite to the exerclse of a fundamentnl interest, when deninl means complete
fnability to exercise the interest, pnd when doing so would not open the floodgates.
San Antonio Independent Suhool District v, Ruedrigusz, 93 8, Ct. 1278, 1298-59 (1973).
In Rodriguez the Court Found the nexus hetween education and cerain constilutionally
protected libetties 1o be insufficicatly clote to warruml invoking stricl scrutiny; and
it ts conceivable that i mlght come 10 the saing conclusion with respect to health care.
Howcever, the cuse for education was weakened by the relative character of the benefll
provided and ibe imperfect correlution between finuncial status nod the nmount of
funding made available to “pood' districts, factors that are nol presenl here, I,
at 1288-94,

Arguing clong lirnes similar io those sugpested by the “necxus” theory, commenta-
tors have wiped tint bealtt care be recognized ws o fundamental right. See, eg.,
Benuich, Privacy, Foverty, and the Censtitidiion, 54 Cavir, L. Rev, 407, 420 (1966).
Similarly, mental health i3 o prerequisite to the Tull exercise of virtually all our most
cherisbed ilbertlex,  The rigiat to uarry. to vole, to purticipate in the politieal presess—
hope of fully enfoylag any of thuse is denied to emotlionally M patlens who cantol

cure effective care.  Thus, & naticitnl commission hus urged tiat medlical same be
awcorded the statris of o caivl right. Natrt Cosm'n on CoMmMuniry HEALTH SERvices,
Heartir 15 A CoMmuntry Aegair 17-37 [1966), Oiher lepal commentaries on med(-
cal subjects agree, g, Forgoison, Lradley, & Balienget, supr. note 53, at 767,

Other awthorltles Lelizve that effcclive health care, If sot ad nbsolute right, Is at
teatt a conditionul one: where the sitie has undertohen lo offer treatment, it must
sccept responsibllity for supplying thy misimal zonditions nacessory for making the
treatnient reasonably effective.  Professor David Luuisell, & widely respected authorty
on medical privilege and confidential comrnicntions, belisves that psychotherapy
end privitege nre so [nscpurable thal one necessarily implics the other: “The patient's
tght of confidentinl communication to his hsychodiagnosticinn ., . . is a function of
his right tc obliin such services. I be has v rigin to obtaln such services, hs has a
correlutive tight o the essentin! conlidentialily of communication.” vLoulsell, The
Psychotherapiyt i Toduy's Legal Worid, 41 Mwmew, L. Rev. 721, 744 {1937). A recent
decision by b federnl circuit court ennounced 6 pight Lo skequate rehabilitntlon for
mentally ill patiznts housed in state Dacilitles., 1t {ound thut the state, having nvsumed
the responubility of providing services, could rot ondnlnin patlents 'n a state of Knibo
for long perlods of Ume withuut providing effective treatiient, The oplnlon spoks of o
conslitutionsl rlght 1o receive “such individual Pabilittion s [wouid] give ewch of
[the patients] a teallstic opportualiy to lead 2 more useful and ineaningfol dife . . .
Yyutk v, Stickney, 344 F. Supp, 387, 150 (MDD, At 1972).

84, For g dicwsslon of the fundamentel-interest docirlnz, see, ep., Dunn v,
Blomsteln, 403 U3, 330, J16-42 (1972); Shapiro v. Thompson, 394 1.5, 618, 629.31
(1959). CF Pevetopmients in the Law, siupra nete o9, ut 1120-24,

8%, See peneraily Levelopsisat: in the Law, sugra sole 43, ut +124,
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welfare administrators might vrge, for examgple, that they should
be free to compile and circulate reports cohcerning patients without
the trouble end expense of ensuring coafidentiai handling of the rec-
ords of those undergoing therapy, A mers savicg in adiministrative
efficlency, however, has been held not to constifute a compelling state
interest wheo esseniial personal freedoms were ot stake,®®  And, os 2
prectical matter, thic suggesticn makes little sense since the relatively
slight sdministrative guin is cleady omtweighed by the potential dam-
tge to the entire therapentic propram that could result from one or two
well-publicized exposures,®”

Alternatively, the siate might allege ihat it is necessary to treat as
nonconfidential menta! liealth data gathered from public {reatment cen-
ters In order {o facilitate rescarch into the causes and conditions of
inental illness, delingquency, and marital discord. This intcrest, how-
ever, could be served by 2 asrrowly drawn research clause,®® permnit-
ting the state (o carry oul research without forfeiting the substantial
benefits of privilege, pacticulusly that of proteciion against disclosure
in court, In addition, most, if nct all, legitimate research purposes
catt be served oy supplying cata n ancaymous form, or, where indi-
vidualized data arc esseniial, by che use of coded racords.®

Lnoiber poscible state interest iz protection of the state fise. It
eouid be argued that in ooder .o remove violators from the welfare rolls,
soclal workers must be able ic report viclations of eligibility rules
when ‘nese come to thelr atteniion during therapy.,  Protection of the
staiz fisc, however, has likewice fafled to prevail in cases involving
fundamental perscnal ripghts®™  Moreove:, withholding ihe confiden-
Hailty privilege is noi mecestary to protect the state’s intorest; other,
more effective, ineans are available {or Jdiscovering uind verifying eligi-
bility vioiatlons than d=psnding ou lcads develeped in the course of
therapy.®*  Thus, while the Intrrest might have some lepitimacy when
applied ic osdinary caseworkess or intake workers,®® ity importatce is

83, Sheske v Thompaon, 234 US, S1E [{96%), ‘When denclvelion of an im-
portent gt Iy Yneakcned, the clote past Be ready to bear the bueden of a less oner-
oue but highet-cost rHernziive, Cordipgion v, Pash, 380 U.5. 99, 93 {1963),

£, Goldstela & Kole, supre note L8, ol 733 nole 19 supra.

£3. See, 2p, Cit. Byvid, Copi § (010 (West 1968). f. Grffin v, Medleal
Soc'y, T Blisz. 2d 349, 1. N2 0% (SopoCh 1939).  For en eaposition of the
“tpss onerous £hieroative™ doctrine, doe, 2., Shelion v, Tucker, 364 U.S. 479 (1950),

89, AL Micer, Tue AssaLir on Pitvacy 23857 (19713, California, for exam-
sle, kas institsiod & opoiber of such mewstres desipned w0 protect the privacy of re-
search subjects.  See Wobie, stpeg noie iB, at 38-3€,

WD, Shavito v Thompsea, 394 1S, §18 (1965): Douglae v, Californis, 372
1.8, 392 {1961).

«&l, Tor example, bome vislty, pordodic vse of gquesilanaalrer, and ctosschecking
wlth th2 LR.5. ano utimr apencies are sosiulz abernatives,

f2, See ol T oaoee,
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outweighed by countervailing interests in the case of psychiatric soclal
workers,

A further state interest, discussed earlier,™ Is the desire to dis-
courage the practice of psychotherapy by charlatans and well-meaning
but unquaiified amateurs. Tt could be argued that extending privilege
to an additional class makes it more difficult to resist subsequent
claims by new groups for privileged status. As was observed, how-
ever, this purposc can be served by drawing the line to include only
groups whose legitimacy has received state recognition through licensing
statutes or the estublishment of a state job category.®  With state con-
trol and supervision the danger of quackety would be minimal, and a
ready means for resisting premature claims by new groups would be
available,

Given the impressive array of reasons favoring extension of (he
privilege to paticnts of psychiatric social workers, the relative insub-
stantiality of the interests the state seeks to protect, and the manner
in which the statutory scheme disctiminotes against a suspect class, it
is unlikely that thc state will be able to satisfy the compelling interest
standard required to justify the incquity currently petpetrated by most
privilege statutes,

B. The Rationality Test

Even if the courts do not apply the compelling interest standacd
of equal protection review, however, withholding the privilege of con-
fidentiality from patients of psychiatric soclal workers probably cannot
survive under the less stringent rational basis test."

Under the rational basis stondard, legitimate reform measurcs
need not solve every aspect of & problein.® Nor is a statate void if it
might possibly fail to achieve its desired effect.®” Nevertheless, a claim
that o classification is rational may be defeated by showing that the
classification cannot further the purpose underlying the legislation.®®

93, Sre text accompanylig notes 45-47 snpra.

94, Id.

95. le, a resvonable relationship must exist between the purpose of the legis.
Intlon end the classification provided by the statute. E.p., Roysler Quano Co, v,
Virginla, 253 U.8. 412, 415 (1310).

96. San Antonlo Independent Schoot Disteict v, Rodrguez, 93 8. Ot 1278,
1299-1300 (1973); Pandridpe v. ‘Willlams, 397 U.5. 471, 485.86 (1970),

97, - Roschen v, Ward, 279 U.S. 317, 139 (1929),

98, E.p., Police Dept. of the Clty of Chicago vo Mosley, 408 U5, 52, 95 {1972}
Weber v. Actnn Cos. & Ins. Co., 406 U.S. 164, 172 (1972): Eisenstadt v. Balrd,
408 1U.8, 418, 433.95 (1972); Morey v. Doud, 134 U.5. 452, 40768 (1957). See De-
velopmenty in the Law—Egqua! Protectior, supre notz 6%, at 1083,  Cf. Comment,
Legistative Purpose, Rationality, and Fqual Protection, 82 Yats LY. 123, 151-54
(1972) for an excellent discussion of legislatively mandated goals,
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Thus the Jimitation on the theraplst-patient privilege could be found ir-
rational, since the failure to recognize u psychlatric social worker-paticnt
privilege s inconsistent withi the policies behind the therapy privilege stat-
utes® and legislation cstablishing mental health programs for the poor.
The purpose of privilege statutes is to facilitate success in treatment,!"®
Since medical authorities universally recognize that breaching a pa-
tient's confidence virtually climinates any hope of improving his con-
dition through therapy,’® any measure that requires the disclosure of
confidential communications for the sake of efficiency or some other
extrinsic value jeopardizes the entire therapetic program.

Moreover, extending a preater degree of protection to private pa-
tients than to indigents not only fails to achieve the legislative goals, it
is invidious ns well. Onc common definition of a rational classificas
tion is “one which includes nll persons who are similarly situated with
respect to the purpose of the law.”!** 1f privilege statutes exist in or-
der to encourage the free flow of thoughts and feelings essential for
the therapeutic relationship,™ there is no rational justiiication for as-
suming that this need Is less in the case of indipent patients. On the
contrary, it is generally recognized that the nced for trust and conli-
desice s preatest in dealing with the poor™

Thus, the classificetion suffers from lack of rationality in two key
respects. It fails to promote ity legislative objective and it draws a dis-
tinction belween the wealthy and the poor that is arbitrary and coun-
ferproductive, .

A1
Eouitanrr CONSIDERATIONS. REASONABLE BELIEF
AND PRIVILEGE BY EstoppnL

The povernment owes & duty to those in its care to ensurs that

99, See lext accomnunying noics 12-14 rupra.

100, By, C. McCornck, EvineNes 213 (2d ed, E, Cleary ad, i972) sintes this ay
the sule with respent 1o physiclans generally.  As to psychotherapy:

Although It is recognized (sl the granting of a privitege may operate In par-

ticulnr cnses to withhold relevant infurmation, the interests of socicty will be

Letler served if psychiatilsis are able to ascure puticrts thal thelr contldences

will be protecicd,
CaL. Bvio, Cont: § 1014, ot 232, Legixl, Commiznr (West 1968).  Accordingly, many
states have enocled sintuics providing privilege fo mony professions whose members
perdorm a similar function, e.p., psychiatrists, psychologlsty, clergymen, and school
counselors,  Sec note 11 swpra.  The state's Intcrest En providing effective mental
health treatmend Is also cvident from s hupe invesiment in personnet and physical
facilitics. Sec notes 4.6 supra nnd accompanyling fog.

101, See notes 12-14 supra.

102, Tuwssanas & teallooek, The Equal Protection of the Laws, 37 CaLiv, L. Rey,
A4, 346 {194y,

103, See text accompunying note 13 supra,

104, Sec notes 15-17 spra.
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their constitutional rights are not violated 2s a result of the intimidating
disparity between theit own power and that of their povernmental cus-
todians.'®®  The state must toke particular care when it is dealing
with persons who by reason of their poverty, lack of education, and
unfamiliarity with bureaucratic structures cannot be expected offec-
tively to understand and protect their own interests.

Poor people are ordinarily not famlliar with the subtle differences
among psychiatrists, clinical psychologists, licensed clinical soclal
workers, and psychiatric social workers, 1%

The state job specifications of psychiatric social workers set out
duties'®’ that cannot be carried out successfully without first establish-
ing a confidentiol relationship with the client. Indeed, psychiatric
social wotkers are required by their professionat code to provide mn
atmosphere of trost.'*®  Thus, it is inevitable that many paticots of
statc-empioyed psychiatric social workers will recelve the impeession,
from nonverbal clues and suggestions if not from overt assurances,1*®
that their communicaticns will be held in confidence. When state
agencies hire psychiatric soclal workets knowing of their professionat
commitment to confidentiality, and when they tssign them duties
which require such confidentiality to be pecformed successfully,!'® the
state must assume 4 share of responsibility for fostering in the minds of
many unsophisticated patients the belief that communications to the
therapist will remain private,

Given the state’s responsibility for creating this impression, it
would be Inconsistent and incquitable for ihe state to asser!, in a
criminal proceeding, for example, that privitege does not exist.!!  Ac-
cordingly, even if patlents of psychiatric social workers cannot claim
privifege as o matter of cight, courts should invoke their broad equita-
ble powers and refuse to countenance such assertions.''?

103, E.g, Mironda v. Arlzonz, 384 U5, 436, 457-72 (1966Y.

106, These catepocles may be meaningful 1o the well-educnted clisntele of pri-
vate psychotheripisty. bui thefr implications are wot readily perceived and apprecinted
by the poor and the ifl-educated. Consequently, they arc frequently ynaware of the
differcnces these distitictiona emtmi! with respect o theit iphts under the law of svi.
dence. Interview with liernard Dinrond, Psychintrist, Professor of Law and CHm-
Inclogy, Upiversity of Californis, in Berseley, Callfomly, Jenuary 4, 1973,

107. JSer noles B, 3 supra.

108. See note 29 supra. o

109. The social worker often eapressly assures the patlent that his communica-

+ . tons will be held in confidence. ). Avves, supra note 9, at 92, Bvén withoul overt
asstranices, mony patients will axsume that ihelr communcations wii be held confiden. .

tinl. Gelser & Rheinpold, mpea sole 46, at 814,
110, Sce text accompanylag notes 12-17 mpre.
Lil. Cf. Smart v. Kansas Cily, 208 Mo, 1682, IN5 W, 709 (1507). ]
112, Al one Ume, it wos widely belleved that the government could not be ss.

topped by acts of Its agents.  See, ep., Yeders! Crop Insurance Corp, v. Mestill, 332

I
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The importanice of protecting patients’ legitimate expectations of
privacy has been acknowledged by a number of jurisdictions. In these
states, statutory provisions afford privilege to persons who, though
technically not entitled to privilege, reasonebly believed they were con-
sulting an authorized medical practitioner. For examiple, the Califor-
nia Evidence Code provides for proteclion of persons who consult
an Individual reasonably believed to be @ psychiatrlst or physician.it?
Voluminous case law from many jurisdictions supports this rule,!* as
do many of the model codes.'’® Thus, whenever patients are led to
believe that the person with whom they are dealing is a psychiatrist,
they should bc able to claim privilege when their mistake is a reason-
able inference from the circumstunces or manner in which they are
treted,’ '8

CoNCLUSION

Many writers oppose the creation of new privileges on the ground
that they inhibit the sbility of courts to ascertain the truth.!'™  Truth,

U.S. 380 {19475, 1In all Hkelihood the former teluclance of coars to cnnsider estoppel
against the government rested on an uastaied belief that the state treasury should not
be bled {n order 1o redecem an erroneous promise cxtended oy s public official. In
the present sltuation, thoupel, financizl considerations are not especially prominent; the
government suffers littde Tinancinl harm H % should tecide ‘o hooor the expectations
of privacy developea by indigent patients as ¢ vesnit of the therapeutic encounter, A
further proend of distinetton lics in the fact thel in Merdli the povernment's ngent
acted “wronply” tewvord both the government, in miscepresenting l1s position, and
toward the farmier. in inducing hlm 1 reiy on nonexistent forims of protection.
Here, however, it is the goverrment that has acted wronply toward both pattics.
It has Furnished a sitwaiion in which the patient v deluded frio believing that he wil)
be denlt with confidentially, And il has jMaced the social worker fa the position of
laving to represent that he con provide the patlent with a security that in nctvallty he
cannol guaruitee.  Thus the squitics in both resprcts—Heancial cost and fair play-—
fie mote strongly in fuvor of estonpel hiere tia they did in Mereill.  In similar situntions,
modern couds have upheld cloims of estoppel when the necessary efements of decep-
tlon snd detiiment were present. They have been perticularly sympathelic 1o claims
in which public officers have acted, as they heve hers, In the exercise of a power or
duty expressly conferred tpon them Ly statate.  E.p., United Stales v. Certain Parcels
of Land, 131 F. Supp. 65, 74 (8.73. Cal. 1955) and cases cited therefy,

113, CaL Dvio. Cobiz § 1010 (West Supp. 1973),  Other states have similar pro-
visions, c.g., fLL. Rov, Stat. ch. 51§ 5.2 (West Supp. 1973},

1i4. Eg., People v, Decinn, 2 MY 133, 138 NE2 799, 157 N.¥Y.8.2d 558
(1956); Bollard v. Yellow Cnh Co., 20 Wash, 2d 67, 145 P24 1019 (1944): Peaple v,
Barker, 60 Mich, 277 27 N.W, 539 Z1R86).

[15. Ustrorm Ruces of Eviselcn tgle 27 (1953); Moben Conke oF Bvinence
rule 220{b} (1942),

1#6. Scemingly. these stutuies would onfy protect o patient whe belicved that his
therapist woy 1 psychintrist, Ze., caws woere {he paiicnt’s ertar is ¢ misiake of Fact.
Mistakes of law, wheie the patient knows his theranist Is @ psyehiatrie socksl worker
but thinks psyzhiatrie soclsl workers bave privilege, would fall outside this rule, al-
though there see.ns ta be no renson in fosic or pelley for this disiinction,

1?2 Eg., C. McCormick, Eviience 159 (Zd ed. E. Cleary ed, 1972).

3
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however, may be pursued at too great & cost.'*® The recent growth
in the number of legislatively cteated privileges reflects society’s betief
that certain relationships are so important that they must remaln in-
violate even in the face of demands by the judicial system. |

The relationship between a psychiatric social worker and his pa-
tient, while currently unprotected by lepislation, 1s such a relationship.
It is in the best interest of society that it be protected. Legislatures
should act in this critical area. Until they do, existing lega! doctrines
may be used to provide remedies where they are needed.

| Richard Delgado

118, Prarse v. Morse, t De G. & Sm. 28-29, 16 L.J, Ch. 153 (1846).
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FOREWORD

The following is a detailed analyeis of the differences in vording
between the newly adopted federal rules of evidence and the Californis
Evidence Code. Becayse the wowding of the couparsble provisiens is
different in every instance, the analysis, to be of sensible length,
necessarily ignores a large number of differences which would appear te
have na'pzactical significance. PFurthermore, the analysis often does
0ot quote or repeat in full the sections and rules discussed. It as~
sumes that the reader has available both the state Evidence Cede and the
federal evidence rules, Frequently, references are made to sctions
taken by the House and Senate Committees on the Judiciary or by the
House-Senate Conference Committee regarding the federal provisions, To
avoid repetition of formal citations, all such references, unless sther=-
wise specifically indicated, appesr after the appropriste federal rule
in the pamphlet entitled, "Federal Rules of Evidence for United States
Courts and Magistrates with Notes by the Federal Judicial Center, Perti-
nent Advisory Committee ijotes and Relevant Lagislative History and An
Appendix of Deleted and Superseded Haterials," published by the West
Publishing Company of St. Paul, Minnesota, and dated 1975,

It should be noted that the analysis is focused on differences
between the state and federal rules as written and therefore does not
normally criticise the substance of the provisions when no gonflict
exists. Even vhen a clear conflict does exist the anslysis is limtted
to a discussion of the differences. o attempt has been made to axplere
every argument or consideration regarding eaﬁh problem or to go into the
way in which courts have construed or misconstrued various provisions.
It is generally assumed that vhen the comprehensive Califernis Fvidence
Code was being considered basic differences of policy, as decumented in
well-knovn articles .and treatises, were thoroughly discussed .and posi-
tions on controversial matters taken only after due deliberatfen. The
fact that a federal rule adopts a different position than a Californias
cdunterpart has not been considered, by itself, to ratss serieus ques-
tions as to the propriety of the California decisiom. Only vhen the
federal rule, by its terms or by the reasoning upon which it is based,
sheds new light on a problem must the California decisien receive de
novo consideration.



The analysis is organized according to the California Evidence
Code, that is, the various provisions are considered in the order they
appear in the California Code, no matter where the relevant federal
provisions are to be found in the Federal Rules.

DIVISIONS 1 & 2, PRELIMINARY PROVISIONS:
WORDS AND PHRASES DEFIWED

The first two divisions of the California rvidence Code generally
have no federal counterparts. Division 1 simply pives sone basic rules
of construction regarding such matters as tenses, genders, singular and
plural, etc, Division 2 defines basic words used in various places
throughout the code, Sometimea these definitions are crucial to under-
standing the substantive aspects of the state statutes, such as the
definitions in §§ 150 and 225 of "hearsay evidence' and "statement,"
The federal rules are organized differently. The definitions of "hear-
say" and “statement” for example, appear in Rule 801, the basic rule om
hearsay, and the only rule to which these definitions are pertinent.

For purposaes of analysis, whenever definitions differ between
federal and state provisions, the differences are discussed {n connec-
tion with the particular substantive rules of avidence which are af~-
fected.

DIVISION 3. GENERAL PROVISIOHWS
Chapter 2. Province of Court and Jury
California Evidence Code §§ 310-312 pemerally discuss what matters
are to be decided by the court as a matter of law and what matters are
to be determined by the trier of fact, The Federal Rules of Evidence de
not contain similar provisions. Although there is no harm in placing

such provisions in the Evidence Code, fhey would seem more appropriats
in the Civil Procedure Code. (Decisions on'pfeliminary facts relating
to the admissibility of evidence are not treated here but in separate _
sections discussed below.)

Chapter 4. Admitting and Excluding Evidence

Article 1. General Provisions=-Basic rules of relevancy in Cali-

fornia are governed by § 210 which defines ‘relevant evidence" and
§3% 350-352, vhich define what is and what is not admissible. Their



counterparts are Federal Lules 401-403, which are identical in sub-
stance. ividence Code i, 353~356 deal with special problems such as the
effect of erroneous rulings of the trial court on the admission or
exclusion of evidence, and the admissibility of evidence for a limited
purpose. These same matters are covered by Federal Rules 103, 105, and
106, which again are practically identical in substance with the fole
lowing exceptions:

l, Vhen evidence has been excluded, and the ruling challenged,
both Federal Rule lu3{a) (2) and California Evidence Code § 354 provide
that the ruling will not be overturned unless at the time of the ruling
the court was made aware of the substance of the evidence involved by
means of an offer of proof, However, unlike the federal rule, § 354(c)
of the California statute exempts from this requirement any situation in
which the evidence was sought by questions asked during cross or re-
cross~examination. The reason for this exemption is unclear. It is
true, of course, that on cross-examination, unlike direct, the queg=
tioner may not know the answers to the questions asked, but it is dif=
ficult to see why this should be allowed to interfere with the basic
purpose of § 354 to permit a subsequent court to see just what informa-
tion was excluded. Even if the trial court was incorrect in excluding
the evidenﬁe, if the informafion was of trivial sipgnificance, the case
should not be reversed or a new trial ordered. Without such information
appellate courts have littlie choice but to overturn any decision in
which excluded evidence might conceivably have altered the outcome.
There seems little reason why a party should have to make an offer of
proof with regard to direct examination and not to cross-examination.

In either case,-an appellate court is in the same difficult position if
it does not have before it the substance of the evidence excluded.

The matter is complicated by the fact that it 1s not alwaya clear
what 1s examination versus cross-examination. Under California Evidence
Code § 776, for example, one party can call to the witness stand an
opposing party who may then be examined “as if under cross-examination,”
(Emphasis added.) Suppose the trial court improperly upholds an objec=
tion to an examining party's guestion in such a situation. 1Is an offar
of proef unnecessary to preserve the natter for appeal because this is
cross—exanination? Or do the words "as 1f' mean that the examination is

-3=



to be treated as direct examination except for tha technique of ques-
tioning, in which case § 354 would require an offer of proof,

Given these uncertainties of application, plus any clear justifica~
tion for a special exemption, § 354(c) should be eliminated.

2. Bection 354(b) exempts from the offer-of-proof requirement
situations in which "the rulings of the court make compliance * * %
futile.” The chief purpose of this exemption is to avoid the necessity
of multiple objections when it is ¢lear from prior rulings that evidence
will not be aduitted and the reasons therefor are clear, For example,
if the court rules out any evidence on an issue, on the ground that the
issue is not material to the case, a party should not have to make an
offer of proof on the matter with regard to the testimony of each and
every witness. However, the language of 3 354(b) seems inappropriate to
its purpose, Use of the word 'futile" indicates that an offer of proof
is unnecessary 1f it is clear that the evidence would be rejected at
trial, This has nothing to do with the major purpese of the offar of
proof, to provide a proper record for decision on motion for new trial
or appeal. Federal Rule 102(a) (2) handles the situation by exempting
from the offer-of-proof requirement situations where the substance of
the evidence is apparent from the context within which the questioms
were asked.

The federal rule is preferable and should be substituted for §
354(b). Even the federal wording is somewhat uncertain and should be
clarified to ensure that what is required is a clear record to be avail-
able on subsequent challenge.

3. Federal kules 102(c) and (d) have no California counterparts.
Section {c) admonishes courts in jury cases to avold presenting inadmis-
gible evidence to the jury, suggesting that offers of proof be made
outside of the hearing of the jurors. The matter is so obvious that no
specific California statute 1s required.

Rule 102(d) permits parties, on challenge to rulings on evidence,
to assert "plain errors affecting substantial rights” even though they
were not brought to the attention of the judge who made the rulings.
Such an escape clause probably should be included in the California
Evidence Code to avoid miscarriages of justice. Admittedly, the matter

is a difficult one; the presence of such an “escape’ induces litigants
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ou appeal to raise all sorts of matters that should have been but were
not raised below. One must count on courts to restrict the operation of
such a clause only to grievous situations.

Article 2. Preliminary Jeterminations on Admissibility of Evi-
dence-—California Evidence Code 3{ 400-406 zovern the determination of

preliminary fact questions upon which admissibility of evidence depends,
Federal Rule 104 deals with the saume matters, but in 2 much less de-
tailed manner,

i. The cCalifornia Code divides preliminary questions into two
basic types, those to be deternined solely by the judge as a matter of
law and never brought to the attention of a jury, and those in which a
court decision admitting the evidence may be ' second-guessed” by the
Jory. In the latter category, defined in § 403, are situatione, and
only situations, in which the preliminary question governs whether the
evidence 1s relevant, or whether a witness has personal knowledge of the
subject of his testimony, or whether a proferred writing is authentic,
or, finally, whether a person made a statement or engaged in conduct
when that statement or conduct is the evidence sought to be introduced.
With regard to these, and only these matters, the court not only must
make its own decision on admissibility, but then, if the evidence 1is
admitted, the court "may, and on request shall, instruct the Jury to
determine whether the preliminary fact exists and to disregard the
proferred evidence unless the jury finds that the preliminary fact does
exist.”

Federal Rule 104 has no provisions of this type. Rule 104 (a)
merely states that preliminary questions concerning the admissibility of
evidence shall be determined by the court. towever, Federal Rule 104(e),
which is nearly identical in wording to § 406 of the California Code,
specifically peruits a party to introduce before a jury, evidence rele-
vant to the weight of evidence or to a witness's credibility. Since all
of the preliminary questions within § 403 relate to the welght or credi-
bility of evidence, the same evidence which is presented to a California
Jury will also be admiésible Sefore a federal jury. The difference is
that in the federal court no specific instructions are mandated as they
are under § 403, Suppose for example that a trial judge determines that
a2 vitness has first-hand knowledge of the matters to which he testifies,
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but the jury disagrees. In California the jury normally will be told
that it must ignore the testimony; in federal court, the jury way give
the testivony less weight because of its hearsay nature, but the jury
will not be ordered to disregard it.

Altliough Federal Rule 104 takes the orthodox view that is gener-
ally, but not universally applied in most courts, see .cCormick, fvi-
dence i 53 (2d ed, 1972), the California approach is not irrational or
unjustified. If it has any drauback, it 1s the difficulty that an
attorney has in deciding the nature of the preliminary facts involved in
a particular situation. See generally the official comments to 5 403
and 405 which discuss the various types of situations in which the jury
is and is not instructed as to preliminary fact determlnations.

Unless courts and attorneys are shown to have had substantial
difficulty in applying the current California rules, however, there
seems little reason for altering them. In this regard see Kaus, All

Power to the Jury--California’s Democratic Evidence Code, 4 Loyola 1.

Rev, 233 (1971), a scholarly analysis, severely criticizing the Cali-
fornia provisions.

2. Federal Rule 104(d), which has no state counterpart, provides
that an accused does not, by testifying on a preliminary matter, subject
himself to cross-examination on other issues in the case. This 1s of
substantial iwportance, since it allows an accusaed to give such testi-
mony without waiver of the right to self-incrimination.

The matter may sufficiently be covered by California Evidence Code
§ 773(a) which limits the scope of cross-examination to matters brought
up during direct examination. To some extent, a broader scope of cross-
exanination in the particular situation may be unconstitutional, see
United States v. Simmons, 390 U.S. 377 (1968). Hevertheless even

though Federal Rule 6l11(b) generally limits the scope of cross-examination,
as does § /73(a), promulgation of Rule 104(d) was thought necessary to
clarify and protect the right of a criminal defendant with regard to
testimony on preliminary matters. It would seem useful and appropriate
for California to adopt a similar special provision.

3, Federal Rule 104(a) states that when a court makes a decision
on a preliminary fact for evidence purposes, the court is not bound by

the rules of evidence {(except for the rules of privilege). Courts,



including California courts, traditionally have relied on affidavits and
other forms of hearsay to make all types of legal decisions. However,
with respect to preliminary decisions on the admissibility of evidence,
California has frequently been cited as a classic example of a state
that does not permit use of otherwise inadmissible evidence. In 1962,
the California Law Revision Commission in its Tentative Recommendation
and a Study Relating to the Uniform Rules of Evidence, Article VIII.

Hearsay Evidence, pp. 468~-471, discussed the matter at some length and

recommended adoption of a clause similar to that now adopted in Federal
Rule 104(a). Indeed the Advisory Committee to the Federal Rules relied
heavily on the California Study in adopting 104{a). Yet the California
legislature rejected such a clause in the California ividence Code.
This position should be reexamined since it goes against the views of
virtually every commentator who has considered the matter. See, e.g.,
licCoxmick, Evidence p. 122 n.91 (24 ed. 1972).

Chapter 5. WUeipht of Evidence

California Evidence Code §% 410-413 govern the welght to be given
various types of evidence. Such provisions are normally thought to
involve matters of civil procedure rather than of evidence and hence are
not contained in the Federal Evidence Rules. There 1s no particular
reason, however, for repeal of any of these provisions which basically

state matters of simple logic.

DIVISION 4. JUDICIAL NOTICE

California's judicial notice statutes, Dvidence Code §§ 450-460,
are based on Rule 9 of the Uniform Rules of cvidence, adopted in a
number of states. The federal approach to judicial notice differs in
several ways frou the Californila provisions.

1. The federal rule, Rule 201, 1is specifically limited only to
adjudicative facts, 1l.e., those which would otherwise be presented to a

L4 ]

trier of fact for decision, So-called legislative" facts, i.e,, facts
upon which the court determines the applicable law, are not included.
These "‘facts' are usually put forth by lawyers in briefs to convince the
court to adept a particular legal priuciple, The California code does

not distinguish between legislative and adiudicative facts. Second, the
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federal rule does not include judicial notice of foreign or domestic law
or regulations, whereas California law expressly includes these matters.

Jeither of these differences is sufficient to justify alteration of
the California provisions. Discussion of the determination of legisla-
tive facts is larpgely academlc in the context of Cal fornia law which
permits judicial notice only of indisputable facts, 1If a judge believes
a fact to be indisputable, legal determinations will be nade accord-
ingly, whether or not it is said that the fact is "judicially noted.”

If the judge thinks th~ fact is disputable, judicial notice would be
improper. Under federal rules judicial notice of law or regulations is
considered to be a matter for procedural, not evidentiary rules., In-
deed, Federal Rule of Civil Procedure 44.1 specifically deals with the
manner of proving the law of a foreign country. Since lawyers in Cali-
fornia have become accustomed to treating judicial notice of law as
"evidence," there seems little reason to shift these provisions to the
Code of Civil Procedure,

2. California Lvidence Code 7 457 requires the court, on request,
to instruct the jury to accept as a fact any matter judiclally noted.
Federal Rule 201(g} does so only in civil cases; in criminal cases the
court must tell the jury that it may “'but is not required to accept as
conclugive” judicially noted facts. This limitation in criminal cases
was added by the House Coumittee on the Judiclary which felt that a
mandatory requirement in criminal cases was in vioclation of the spirit
of the 6th Amendment right to trial by jury. Arguably, it is 1like a
directed verdict of guilt which is not permitted.

California should not accept the federal version for two reasons.
First, the federal rule is illogical; the notion that the right to jury
trial requires an instruction to a jury that it cam properly lgnore
indisputable facts is ridiculous. A jury can do so, but there is no
reason to put an official stamp of approval on 1t. Secondly, the rule
is written so as to permit the prosecutor as well as the defendant to
obtaln such an instruction. A finding of guilt based on jury rejection
of an indisputable fact which would have required acquittal is not only
absurd, but contrary to the spirit of both federal and state consti-
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DIVISION 5. BURDEK O FROOF AND PRESILIPTIONS

Bivision 5 of the LEvidence Code deals extensively with burden of
proof and presumptions. The Federal rules do not touch on burden of
proof and mentlon presumptions only to state that in the absence of a
specific statute or rule to the contrary, they shall be considered only
to shift the burden of producing evidence and not the burden of persua-
slon. The California code in §§ 003 and 604 defines the criteria for
two different types of presumptions and in Article 3 (§§ 0530-646) and
Article 4 (5§ 660-669) 1lists specific presumptions that fall into the
categories.

Federal Rule 302 specifically provides that state rules of presump-
tion shall apply in federal cases to which state law is applicable, thus
recognizing the justification for local regulation. Given the careful
definitions and examples in Division 3, the Evidence Code should not be

altered to adopt the more general federal rule providing a “presumption”

as to the type of presumption.

DIVISIOJ . WITWESSES

Chapters 1 & 2, Competency and lequirements of Oath

Federal Rules on competency and requirements of taking an ocath
generally parallel California rules, except:

1, California Evidence Code § 701 holds a witness disqualified 4f
he cannot express himself directly or through an interpreter so as to be
understood or if he is Incapable of understanding the duty to tell the
truth. There is no comparable federal rule. However, evidence of such
witnesses could be, and undoubtedly should be excluded under the genersl
provision (Rule 403, cf. California Evidence Code § 352) for avoiding
evidence that wastes time or is unduly prejudicial. There seens no
reason to alter the California rule.

2. California ividence Code § 703 permits a judge to testify in a
trial over which he presides, if, but only if, it is agreed upon by all
parties, in advance of his being called. If any party objects to his
being called, the judge wust declare a mistrial and order the case
transferred to another judge.

Under Federal Rule 605 a judge is incompetent to testify in a trial

over which he presides, This rule seems preferable to the California
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provision, despite all of the latter's safeguards. 1f the testimony
relates to highly controversial uatters, the judge, on his own, should
disqualify himself. B3ut if he does mot, 2 party and his attorney will
be very reluctant to refuse permission, even though such refusal would
result in a trial before a different judge. The first judge would still
be a witness and a party may fear that the testimony will be colored by
the judge's feeling that his integrity has been questioned. The lawyer
may fear that an objection to the judge's taking the stand may turn the
judge against hin in subsequent cases.

The only time when a presiding judge's testimony might be justifi-
able is when the issu= first appears 1n the middle of trial, and is non-
controversial. The testimony could then avoid the cost and delay of a
new proceeding. BSut if the matter is non-controversial, so that the
parties would not object, they may reach the identical result by stipu-
Jation. Even on what appears to be the simplest, wmost direct matter, an
attorney could ask an iaproper question, or the judge as a witness could
blurt out an inadmissible answer. The judge, acting as judge, would be
in the undesirable position of having to rule on the propriety of his
own testimony.

It is therefore recommended that the federal rule be adopted in
place of present Evidence Code 3 703.

3. Evidence Code § 704 permits a juror to testify to the panel on
which he is sitting, 1f but only if it is agreed by all the parties in
advance to his being called. TFederal Rule 606(a) declares a juror
incompetent to testify before the panel on which he is sitting.

The federal provision seems preferable. Although the dangers of
prejudice are not as great when a juror testifies, as‘when the presiding
judge does so, it is fundamentally unsound to allow jurors to be wit-
nesses. One cannot expect a juror to be objective as to her own testi-
mony; furthermore the deliberations cannot be as free and open as they
should be. A party who refuses permission for a juror to testify mnay
fear that the juror will be able to ascertain which party made such
refusal and will be blased asainst the objecting party for impugning the
juror's honesty. In almost any case in which all parties would be
wiliing to permit juror testimony, undoubtedly on non-controversial
facts, the purpose can be accomplished by stipulation.

California 3 704 should be repealed and Federal “ule 606(a) adopted.
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Chapter 3. Expert Witnesses

&

1. The California definition of an expert in Cvidence Code : 720
generally parallels Federal Rule 702. Also the rules as tc court
appointed experts (California Evidence Code 5§ 722(a), 730-733; Federal
Rule 726) are consistent with one inother, except thet Rule 706(a)
specifically requires a court appointed expert to advise the parties of
any findings he makes and specifically allows the parties to take the
expert's deposition. It would appear useful to amend California Evi-
dence Code & 732 specifically to add similar provisions. Parties should
automatically receive a copy of such an expert's findings in order to be
able to deal witia the expert's testimony at trial. The current dis-
covery provisions in 33 2016 and 2019 of the California Civil Procedure
Code appear adequate to permit the taking of such an expert's deposi-
tion, but a specific clause allowing such a deposition would clear up
any uncertainty that a court appointed witness is to be specilally
treated.

2. Evidence Code . 721(b) poverns the cross—-examination of an
expert in regard to sclentific, technical or professional publications.
Such publications way be utilized only if the witness referred to or
relied on such publication in forming his opinion or if the publication
has itself been admitted into evidence.

This rule must he consldered in light of the very limited hearsay
exception for books of this type. Pursuant to Evidence Code § 1341,
"higtorical works, books of science or art, and published maps or
charts’ are admissible only when offered to prove facts of general
notoriety and interest, On the other hand Federal Rule 803(18) excepts
from the hearsay rule statements in historical or sclentific publica-
tions 1f "called to the attention of an expert witness upon cross-
examination or relied upon by him in direct exauination,’ "and estab-
lished as a reliable authority by the testimony or admission of the
witness or by other expert testimony or by judicial notice.” There is
no specific federal rule solely governing cross—exanination of experts
by use of publications because Rule 803(18) obviously allows any reli-
able work to be admitted into evidence and hence used for cross-examination.

Because California does not have a provision akin to Rule 803(18),
cross-examilnation of experts based on authoritative statements in lead-

ing publications can be thwarted if the witness merely states that he
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did not refer to the publication in forming his opinion. The restric-
tive view taken in uvidence Code 3 721(b) resulted from fear that a
zealous cross-examiner, if he could utilize statements in any scientific
treatise, would be able to place unreliable or interested statements
before the jurors who wight then consider them for their truth, rather
than for the limited purpose of deciding if the expert witness was or
was not rellable., Certainly this danger can be overcome with less
stringent nethods. First, there seems little reason to prohibit cross-
examination based ou publications that the witness himself admits are
authoritative and reliable, even though he did not refer to them,
Secondly, if other experts establish the reliability of a particular
authoricy there seems little reason to permit the witness to thwart his
own cross-examination by his refusal to acknowledge the validity of the
work., '

There 1s no need to alter Lvidence Code 3 721(b)} to achieve a more
degirable result, If § 1341 1s altered to conform to Federal Rule
803(18) to permit admission of relilable scientific treatises an an
exception to the hearsay rule, then under the terms of § 721(b) such
treatises can be used for cross-examination purposes.

It should be noted that such a change wuight be less dramatic than
uight first appear. Under the present law, 1f an expert is called by
one side to give an opinion, 1t 1s arguable that passages from publica-
tions would not be barred if introduced solely to show what he relied
upon as opposed to the truth of what they say. See Californila Evidence
Code i 302 which permits an expert to “'state on direct examination the
reasons for his opinlon and the matter * * * ypon which it is based.”
If § 802 is read to permit introduction of publications and, if they are
not excluded as unduly prejudicial, they would be in evidence and could
be used to impeach any opposing expert under § 721(b).

Where a change in California law would have its most important
effect is in a case in which the defending party wishes to challenge
plaintiff's expert without the expense of calling an expert of its own.
If it could induce plaintiff's expert on the stand to acknowledge the
rellability of the publication sought to be used, or if the court could
take judicial notice of the reliability, much time and expense could be

saved. Such a new provision would be especially helpful in cases in
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tflunicipal or Justice courts in which the sums involved cannot justify
the cost of expert testimony. TFurther consideration of this matter is

contained in the discussion of ; 1341.

Chapter 5. Method and Scope of Exanination

In general the federal rules governing examination of witnesses are
in harmony with California Evidence Code provisions. The latter are
detailed in spelling out such matters as the order of examination, the
right to recall witnesses, and who is an adverse witness for cross-
examination purposes, whereas the Federal Lules leave the matter up to
the court. lilowever, the California provisions are sufficiently flexible
to obviate any practical differences. A few specific matters do require
apeclal consideration:

1. California Evidence Code § 770 provides that extrinsic evidence
of a witness' statement inconsistent with his testimony 1s not admis-
sible unless the witness has an opportunity, on the stand, to explain or
deny it. This provision is parallel to Federal Rule 613(b) except that
the latter specifically exempts frow the rule admissions of a party-
opponent, which can be introduced into evidence whether or not the
party-opponent has taken the stand. It is obviously not the intent of
§ 770 to restrict introduction of such admissions when a party decides
to testify and contradicts the admission. See California Evidence Code
§ 1220, For clarity, a new subdivision (c) should be added to § 770
exempting admissions of an opposing party.

2. California Evidence Code ; 771 and Federal Rule 612 spell out
the obligation of a party to produce any writing used to refresh a
witness' memory. The provisions differ in several important respects:

(1) Under § 771(a), an adverse party has a right to inspect such a
writing whether or not it was used to refresh the witness' memory before
or during testimony. Federal Hule 612 provides a right of inspection
only if the writing was used to refresh the witness' memory on the
stand; production of writings used to refresh a witness' recollection
prior to testimony is allowed only when the court “in its discretiom
determines [that production] * * * is necessary in the intetrests of

justice.”
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The latter language was inserted by the btouse Comnittee on the
Judiciary to avoid an automatic fishing expedition by one party into the
papers of opposing counsel. This limitation makes practical sense since
an attorney otherwise will feel obligated carefully to exclude from the
file shown to a potential witness any docuuents which the opposing party
has not seen and is not entitled to obtain through discovery.

The potential harm under 7 771(a) is enhanced by what would appear
to be a technical drafting error, Unlike Federal Rule 612 which goveras
writings used to refresh a wituess' memory for the purpose of testi-
fying,” § 771(a) applies to any writing used to refresh a witness'
memory “with respect to any matter about which he testifies.” The
California statute thus appears to require production of a document even
though the witness had reviewed it months prior to his testimony and for
an entirely different purpose.

It would thus seem appropriate to revise { 771(a) to conform with
the relevant provisions of Federal #ule 6l12. In doing so, however, care
should be taken to ensure preservation of the right of the defendant in
a criminal case to compel the ﬁrosecution to produce any written state-
ment of a prosecution witness relating to matters covered in that wit-
ness' testimony. This right exists whether or not the written statement
has been used to refresh the witness' recollection. See People v,
Estrada, 54 Cal.2d 713, 355 P.2d 641, 7 Cal. Zptr. 897 (1960). A nearly
identical federal provigsion is established by the so-called “Jencks"
statute, 18 U.S.C. § 3500, and is referred to specifically in a special
clause in Rule 612,

(2) Federal Rule 612 contains the following provision: "If it is
claimed that the writing contains matters not related to the subject
matter of the testimony the court shall examine the writing in camera,
exclse any portions not so related, and order delivery of the remainder

to the party entitled thereto." The California rule, on its face,
requires the entire writing to be produced. It would seem appropriate
to amend § 771 to add the quoted sentence., This provides protection for
a party from unwarranted intrusion into matters having no bearing on the
testimony.

(3) Under 5 771, failure of a party to comply with a demand to

produce a writing used to refresh a witness' testimony requires that the
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testimony be stricken. (There is no penalty whatsoever, however, if the
document is not reasonably procurable.,) By way of contrast, Federal
Rule 612 provides for the striking of testimony only if the prosecution
in a criminal case ''elects not to comply.  Under any other circum—
stances, the court has discretion to ‘'make any order justice requires.’

If § 771 were to be amended as suggested in (1} and (2} above, the
automatic penalty it now contains would not be inappropriate, and,
indeed, is arguably preferable to the uncertalinty of Ffederal dule 612.
But given the current language of § 771, the automatic striking of
testimony seems particularly harsh since a party may wish to withhold
documents solely because disclosure of matters contained therein, irrel-
event to the witness' wemory, may be embarrassing or prejudicial. Thus,
if the remainder of . 771 is to be retained as is, the portion pertain-
ing to the penalty for the fallure to produce should be altered to
provide the flexibility now contained in Federal Tule 6l2.

3. California Evidence Code : 775 provides, as does Federal Zule
614, that the court may call and interrogate witnesses., Federal Rule
614(b) goes on, however, specifically to permit the court to interrogate
witnesses called by a party. ividence Code I 775 is ambiguous. It
permits the judge to interrogate witnesses called by the court “the same
as if they had been produced by a party.” It is unclear whether this
clause assumes that the court has power to Interrogate a witness called
by a party, or whether it merely means that the court’s scope of inter-
rogation of witnesses it calls 1s limited to usual rules of examination
by parties. Since it is common practice for the court to interrogate
witnesses called by the parties in the interest of getting at the truth,
a specific provision permitting such questioning should be included.
Such a clause would fit well into Evidence Code I 765 which generally
gives the court power ‘over the mode of interrogation of a witness"
which 1tself could be read to peruit examination by the judge. Adding
such a provision to § 765 would automatically 1lift the ambiguity from
§ 775.

4. Californla Evidence Code & 777 allows the court to exclude
witnesses from the courtroom when they are not subject to examinationm,
except for parties. Federal Rule 615 is parallel except that it also

prohilbits exclusion of a person whose presence is shown by a party to
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be essential to the presentation of his cause. It is recomuended that
this clause be added as subsection (d) of Evidence Code s 777. It may
well be that exclusion of such a persom, e.g., an zxpert whose presence
is lwmperative to aid in the evaluation of the testimony of an opponent's
expert, would constitute an abuse of discretion under current % 777.
devertheless, inclusion of the provision would eliminate doubt as to

when exclusion of such witnesses is proper.

Chapter 6. Credibility

The California provisions regarding attacking and supporting credi-
bility are generally quite similar to the federal rules. Lowever,
California tfvidence Code § 780 which lists many of the grounds upon
which credibility can be attacked or supported, has no federal counter-
part. Similarly, there is no federal provision comparable to Evidence
Code § 782 dealing with credibility of a complaining witness in a rape
case, or to Evidence Code § 791 dealing with rehabilitation of a witness
by use of prior conslstent statewents,

Provisions with important differences are as follows:

1. California Evidence Code . 787 prohibits for attack or support
of credibility the use of specific instances of conduct relevant only to
prove a tralt of character (except for prior felony convictions).
Federal Rule 608(b) is identical except that it permits the court, in
its discretion, to admit on cross-examination of a witness specific
incidents "{1) concerning his character for truthfulness or untruth-
fulness, or (2} concerning the character for truthfuiness or untruth-
fulness of another witness as to which character the witness being
cross—examined has testified.” The federal rule tends properly to
balance the need for effective cross-examination with the dangers of
using specific isolated incidents of improper conduct by limiting the
evidence to matters involving truthfulness. The right to confromnt a
witness with the fact that the witness previously lied may be vital,
even though the witness was not under oath or convicted of perjury. The
rule itself provides that the court may in its discretion keep out such
evidence, underscoring the power already granted in ; 352, the general
relevancy provision, which gives the court such power over any item of
otherwise admissible evidence. The question whether to alter the £ali-
fornia law is a close one; on balance the federal rule seems preferable

and § 737 should be amended to conform to it.
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If 3 787 is altered to permit limited inquiry into specific inci-
dents, then an additional sentence included in Federal Kule 608(L)
should also be added as follows, "The giving of testimony, whether by an
accused or by any other witness, does not operate as a waiver of his
privilege against self-incrimination when examined with respect to
matters which relate only to credibility.” When a witness takes the
stand, he cannot claim the privilege of self-incrimination as to matters
about which he testified, thus defeating meaningful cross-examination.
However , when cross-examination refers only to specific incidents as to
the witness' credibility, it is too harsh to require a waiver of the
privilege of self-incrimination, and it could result in grave abuse, A
witness could be called solely with the thought in mind to trap him into
admitting a prior criminal perjury. This is possible since a party can
lopeach his own witness. California Evidence Code § 785. If this
safeguard 1s not adopted, then the admission of specific incidents
regarding truthfulness should not be allowed.

Z, California Evidence Code § 788 provides for impeachment by
evidence of a prior conviction of a felony., Federal Rule 609(a) differs
in that it allows (1) evidence of any conviction punishable by death or
imprisonment for more than one year or (2) any conviction, regardless of
the punishoent, involving dishonesty or false statement.

There are many difficulties with the California provision. First,
the “felony” designation 1s imprecise when related to convictions
outside California. Suppose, for example, that another state designates
all of its crimes as felonles? The federal designation in Rule 60%(a){l),
related to the punishment, 1s preferable. It also appears to coincide
generally with the definition of a felony in California. Thus, at the
very least § 788 should be altered to substitute for the word felony a
clause relating to the punishment available for the crime in question.

Both Federal Rule 609(a)(l) and Evidence Code § 738 are deficlent,
however, in not distinguishing the type of conduct. UWhy should any
felony, even one not related to truth and veracity, be admissible to
impeach a witness? The arguments for a different approach are well
documented. California Law Revision Coumission, Tentative Recommen—
dation and A Study lelating to the Uniform Rules of Evidence, Article
IV. Witnesses, pp. 756-761 (1964). These arguments were rejected when
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the new Evidence Code was adopted. The California courts have, however,
made clear that the nature of the crime involved should be considered
when the court decldes whether the prejudicial effect of evidence of
conviction outweights its probative value. See Comment, 9 U. San Fran-
cisco L. Rev. 431, 504-308 (1975).

Federal Rule 609(a)(2) goes beyond llvidence Code % 788 to permit
evidence of nonfelony convictions involving "dishonesty or false state-
ment.” There is evidence that 609(a)(2) is poorly drafted, and that
what was meant was “dishonesty and false statement,” Convictions of
petty theft or uinor crimes of violence evidently were not intended by
Congress to be included, as opposed to matters such as perjury, false
statement, criminal fraud, embezzlement, or other crimes involving some
element of deceit, untruthfulness or falsification. See Conference
Committee Report on Rule 609(a), H.K. 5463 in House Report ¥o. 93-1597,
U.5. Code Cong. & Ad. ilews, 93d Cong., 2d Sess, Wo. 124, p. 88 (January
15, 1975).

It would be proper to amend y 788 to permit evidence of conviction
of nonfelonies, but limited to those involving elements of deceit or
untruthfulness. These are wore significant for meaningful impeachment
than are felonies which do not involve such false statements. However,
California should avoid two additional defects in the federal rule.
First, adnission of felony convictions are specifically made subject to
a determination ‘'that the probative value of admitting this evidence
outweights its prejudicial effect to the defendant,’ whereas no similar
provision exists for nonfelony convictions involving dishonesty or false
statements. Second, the Conference Committee Heport, cited above, uakes
c¢lear that this balancing clause, even in its application to felony
convictions, is directed to criminal cases when the defendant is the
witness. The Conference Committee states that, in all other situations,
admlssion is automatic and not sﬁbject to discretion of the court, which
would seem to render inapplicable the general provision that allows
rejection of any evidence when prejudice outweights probative value.
California should be careful in drafting its provisions not to arrive at
a similar conclusion. The court should always have ﬁiscretion, as it
does with other types of evidence, to hold inadmissible convictions
which, in context, would be more prejudicial than probative. See People
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v. Beagle, 6 Cal.3d 756, 492 P.2d 1, 99 Cal. Rptr. 313 {1972), upholding
such discretionary power in cases involving ividence Code 5 788,

3. The California Evidence Code has no counterpart to Federal Rule
609(b} which generally prohibits impeachnent of a witness by use of a
prior conviction if ten years have elapsed since either the time of the
conviction or release of the witness from confinement. Under Zule
609(b) the court can admit the evidence even after the ten year period
has elapsed if the.propanent of the evidence gives the adverse party
advance written notice of his intent to introduce it so that the adverse
party can contest 1ts use and if the court finds that the probative
value of the evidence outweighs its prejudicial effect. Ironically, the
federal rule was adopted from an original proposed version of California
Evidence Code 5 788 which was rejected. 7 Cal. Law Revision Commission,
Reports, Recommendations, and Studies, pp. 142, 144 (1965).

The Federal provision does little more than put a somewhat heavier
burden on the proponent of the evidence after the ten-year period has
elapsed. California courts are now free to reject older convictions as
being unduly prejudicial. In substance, little would be gained by
adopting the provisions of Rule 609(h).

Federal Rule 609(d} also has no California counterpart. It allows
evidence of juvenile adjudications to be used to impeach a witness,
other than a defendant, in a criminal case. The evidence is admissible
only 1f a conviction of the offense charged could have been used to
attack the credibility of an adult and the evidence is necessary for a
failr determination of the issue of guilt or innocence. The purpose of
the rule is to permit exceptions to the prevailing view, followed in
California {see Witkin, Fvidence 1147 (1966)}, that juvenile adjudica-
tions are not convictions and cannot be utilized in any situation. Need
for such evidence exists where guilt or inmocence may hinge on the
testiuony of a single prosecution witness whose past juvenile record of
perjury, if admissible, casts grave doubt on what otherwise appears to
be solid evidence of guilt.

However, in an atmosphere such as that in California, where juve-
nile records are generally Inaccessible (see California Welfare and
Institutions Code § 827), and where the juvenile adjudication is deemed

not to be a criminal prosecutlon for any purpose in order to protect the
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minor involved (see California Welfare and Institutions Code £ 503),
even such a limited rule would be unwieldy and unwise. Application
would be spotty depending upon whether an attorney somehov learned of
the witness' past record. Prosecutors would normally have an advantage
since each would at least know about those juvenile matters handled by
bis office. Finally, in difficult cases, a good citizen with a bad
juvenile record might find his past, carefully concealed up to that
point, spread on the public record simply because, through no fault of
his own, he witnessed a relevant occurrence and was subpoenaed to testify
concerning it.

Unless and until the current notions of juvenile adjudications are
altered, California should not adopt Federal :ule 609(d).

5. Federal Rule 60%{e) provides that, although pendency of an
appeal does not render evidence of a conviction inadmissible, the fact
that an appeal 1s pending is admissible. <California has no concomitant
provision, but case law clearly provides that pendency of an appeal does
not affect admissibility, See People v. Scrivens, 276 Cal. App.2d 429,

8l Cal. Rutr. 86 (1969). It seems unnecessary for California to codify
the case law since the matter seems sc obvious. The federal provision
regarding the right to introduce the fact that an appeal has been taken
is questionable. The filing of a notice of appeal is arguably irrele-
vant, The federal rule may even encourage frivolous, 'temporary"
appeals of prior convictions. .lo special California provision should be
adopted.

6. California Evidence Code % 791 governs the admissibility of
prior consistent statements of a witness to rehabilitate the witness
after his credibility has been challenged. There is no comparable
federal rule, and thus it appears that it is up to the federal court in
each case to determine, under general rules of relevancy, when such
rehabilitation is appropriate. The lack of a federal provision is
surprising. Courts have traditionally limited use of prior consistent
statements to situations in which a charge 1s wade that the witness
developed 2 plan or wotive to give false testimony. See generally
AcCormick, Evidence 105-10G (2d ed. 1972). A statement made prior to
the time the alleged plan or motive was formed, if consistent with
testimony at trial, 1s powerful evidence that no such plan was formed or
carried into effect. Some courts go further and admit a prior consist-

ent statement of a witness to bolster his clain that he did not make a

~37=



prior inconsistent statement as claimed by the party who cross-examined
nim. The consistent statement must have been made at or near the time
the alleged inconsistent statement was said to have been made.

Other thnan in these limited situations, courts have generally
excluded prior consistent statements. It must be remembered that such
statements are hearsay with regard to their truth. when admissible to
rehabilitate a witness they are relevant only because they were made.
Yetr 1t 1s difficult, if not impossible, for jurors to ignore the truth
of such statements and consider them only in context of whether a wit-~
ness is or is not to be believed. ‘ilence, as noted below, moedern courts
provide a hearsay exception for such statements once they are admitted
to rehabilitace; thus, the statements can be considered not only as to
credibility, but for their truth as well. This, of course, underscores
the need for strict rules liuwlting admissibility. The fact that a
witnegs has said something over and over agaln may delude a jury into
believing it is true. In fact, there is very little evidentiary value
to such repetition since it in no way guarantees that a witness 1s not
lying or mistaken. If prior consistent statements were freely admis-
sible, attorneys would encourage potential witnesses to repeat thelr
stories to a broad range of acquaintances.

There is some indication that the lack of a federal rule governing
admissibility of consistent statements was due to an oversight. Federal
Rule 801(d}{1){B) provides that prior consistent statements are not
barred by the hearsay rule if they were made in a formal hearing subject
to cross-examination and are offered to rebut a charge of “recent fabri-
cation or improper influence or motive" on behalf of the witness to
falsify his testimony. The quoted language is derived from the tradi-
tional rule regarding the admissibility of consistent statements for
rehabilitation purposes. This strongly implies that drafters of the
federal rules assumed that the traditional limits would apply. Other-
wise why not make the hearsay exclusion apply to any statement made in a
formal hearing subject tc cross-examination and admitted to rehabllitate
a witness? Certainly there is no reason whatscever to grant a hearsay
exclusion solely because the statement rebuts a charge of fabrication;
there 1s nothing in such a statement that renders it any more immune ro

hearsay dangers than any other consistent statement.
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The structure of the California provisions regarding consistent
statements is substantially preferable to the federal rules. Section
791 governs when the statements are admissible for rehabilitation;

§ 1236 grants a hearsay exception for all statements that are admissible
under § 791. Ioportant differences between Federal Tule 801(d)(1)(B)
and 3 1236 regarding when such stateuments are admissible despite the
hearsay rule are discussed later in the section on hearsay. There is
gome question, however, as to whether § 791 is not too liberal in ad-
mitting prior consistent statements. Section 791(b) adopts the tradi-
tional approach adwitting statements to refute a change of recent fab-
rication or improper wotive, if the statements were nade prior to the
alleged time the motive or decision to give false testrimony was formed.
tiowever, » 791(a) 7oes sowewhat beyond the traditional rule by permit-
ting a consistent statement to be admitted 1f the witness' credibility
has been attacked by a prior incomsistent statement and the consistent
statement was made prior to the inconsistent statement. The arguuent 1s
that the production of an inconsistent statement 1is, in itself, akin to
a charge that the witness formed a motive to give false testimony and,
therefore, § 791{(a) 1s a mere extension of the general rule. This
reasoning is very weak indeed. One can wake inconsistent statements,
and often does, without having formed a plan or wotive to glve false
testimony. A good examiner, on deposition, invariably will be able to
push a witness to say things that will prove inconsistent with his
subsequent testimony at trial. It is a rare witness who gives the exact
same story twice. As noted above, in most situations, the value of a
consistent statement is minor at best. After all, the witness has
testified directly on the matters at issue and has been subject to
cross—exanination and re-direct.

In sum, then, the existence of § 791 covering consistent statements
is preferable to the federal situation where there is no rule at all.

On the other hand, » 791(a) should be reconsidered with an eye to 1its

repeal.

DIVISION 7. OPLHION TESTTIIONY AND SCIENTIFIC EVIDENCE

The California Evidence Code contains a nuuber of general pro-
visions governing opinion testimony of lay and expert witnesses that
parallel federal evidence rules governing the same matters. The Cali-

fornia code contains two general provisions not covered in the federal



rules, i 803 dealing with opinions based on improper matter and § 804
dealing with expert opinions based on the opinion or statement of some-
one other than the witness. These twc sections are basicially proce-
dural and do not conflict with any policy as set out in the federal
rules. Caiifornia also has a number of specific provisionms, regarding
certain types of opinion that have no parallel in the federal rules.
Caapter 1, Article 2 (§% 210-322) coutains special provisions for evi-
dence of valuation in condemnation cases; and Chapter 1, Article 3
(3 870} deals with opinion on the question of insanity. In additionm,
Chapter 2 (%4 890-897) incorporates the Uniform Act on Llood Tests to
Determine Paternity. lLach of these sections has obviously been the
subject of detailed, specialized study and the advent of the federal
evidence rules is no reason for alteration.

There is only one significant inconsistency between the California
and federal provisions on opinion. Evidence Code $ 800 allows opinion

of a lay witness ‘as is permitted by law, including but not limited to

an opinion” that is (a) based on first hand knowledge, and (b) "helpful
to a clear understanding of his testimony.’ (Emphasis added.) Federal
Rule 701 flatly limits lay opinions to those which are (a) based on
first hand knowledge and (b) "helpful to a clear understandiog of his

testimony or the determination of a fact in issue." (Emphasis added.)

The open ended nature of the California provision 1s somewhat
matched by the additional words in "(b)" of the federal rule. Lven so,
there are differences. Conceivably a lay witness in California could,
in a proper case, give an opinion not entirely based on his first hand
knowvledge, whereas this would not be permitted under Federal Rule 701.
For example, California courts permit a witness to testify as to the
value of his own real property, see Witkin, California Evidence 3 403
{1966). Such an opinion often will be based, at least in part, on
statements of real estate brokers or others rather than solely on the
witness' ovm perceptions.

The California rule seems preferable to Federal Rule 701. The
court should have flexibility to accept lay opinion whenever its pro-

bative value outweights undue prejudice.
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DIVISION 8. PRIVILEGLS
[Analysis of Differences Letween Vivision 3 of the
California Hvidence Code and the Proposed
Federal Rules on Privileges

Tejected by Congress]

The provisions regarding privileges In the Proposed Federal Rules
of Evidence as approved by the Supreme Court, were rejected by Congress
for two reasons. First, many of the legislators believed that promul-
gation of privilege rules was beyond the power of the rule makers and
that the rules should be developed on a case by case basis. Second,
specific proposed regulations on privilege were subjected to severe
adverse criticism for their substantive content. See, e.g., Friedenthal,

The Rulemaking Power of the Supreme Court: A Contemporary Crisis, 27

Stan. L. lev., 673 (1975). It is important to keep the latter in wmind
when consldering whether or not Californla should adopt the federal

proposals.

Chapters 1-3: Definitions aad General Provisions

California ividence Code .3 200-905, 910-920, povern detalls of

privilege not involved with the substance of the privileges themselves
(e.g., walver, instructions, error iv overruling claim, etc.). Some of
the same ground is covered by Proposed Federal Hules 501, 511-513.
California provisions reach beyond the scope of the proposed federal

trules but there are no significant inconsistencies.

Chapter 4. VYarticular Privilepes

Articles 1 and 2. Self-Incrimination. California Evidence Code

8§ 930 and 940 provide that, to the extent the federal and state consti-
tutions require, there shall be a privilege of an accused not to take
the stand and a privilege against self-incrimination, There is no
comparable federal proposal; one is not needed. Sections 930 and 940
obviously do nc harm.

Article 3. Attorney-Client Privilege. Californla Evidence Code

79 950-962 deal with the attorney-client privilepe. Proposed Federal

Rule 503 covers the same ground. There are a few differences as follows:
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l. Section 255 requires an attorney to claim the privilege on
behalf of an absent helder of the privilege, unless the holder of the
privilege has instructed the lawyer to permit disclosure. Proposed
Federal Rule 593(c) says only that the attorney 'may" claim the priv-
ilege on behalf of the client. The Advisory Committee's Hote to Rule
503(c} states that it is assumed that professional ethics will require
the attorney to claim the privilege “except under the most unusual
clrcumstances.’ The California provision is preferable; it should be up
to the holder of the privilege, not the attorney, to determine when
"unusual circumstances’ exist.

2. Section 952 specifically includes within the scope of the
privilege the legal opinion formed by the attormey and the advice given
by him or her to the client. Federal Rule 503(b} is not clear, partic-
ularly with respect to the legal opinion formed by the attorney, since
only “communications are protected. As a practical matter, an at-
torney's opinion is not subject to pretrial discovery, see Federal lule
of Civil Procedure 26(b)(3), and it is highly uniikely that a federal
court would order the attorney to take the stand to reveal legal opin-
ions relevant to a client's case, whether or not they involve communi-
cations. Hevertheless, 1f opinions are to be within the privilepe, the
California provision is preferable to the federal rule.

3. Sections 960 and 961 of the (alifornia Code have no federal
counterparts, They except from the privilege any communication relevant
to the intent of a deceased client with respect to the client's deed,
will, or other writing purporting to affect an interest in property or
any communication respecting the wvalidity of such a deed, will, or other
writing. The position taken by the legislature in adopting these two
provisions 1s that the intentions of a deceased person should be given
effect and that the privilege, when claimed by the client's successor=-
in-interest who may benefit personally, should not appily. In all prob-
ability the client would not have wanted the privilege to apply im such
cases. See iicCormick, tvidence o 4 (2d ed. 1972). There appears to be
no justification for the elimination of 79 960 and S6L.

Article 4. Privilege ot to Testifv Against Spouse. California

Evidence Code 5§ 970-973 deal with the privilege of one spouse not to
testify or take the stand apainst another. Proposed Federal Rule 505

covers the same general material, but there are major differences.
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. Sections 970 and 971 give the privilege to the spouse who would
otherwise be required to testify. Tie federal proposal gives the
privilege to the spouse who is the party. The state provisions are
clearly preferable in this regard. The only purpose of this privilege
is to preserve marital harmony. t!ithout the privilege the witness-
spouse is placed in a very difficult position because he or she ray be
expected to lle to assist the party-spouse. If, however, the witness-
spouse 1s willing to take the stand and testify, the situation between
the spouses is such as to require no protection. To allow a party to
keep the witness from testifying will simply be a ploy to avoid justice.

2. Sections 970 and 971 apply to "any proceeding.  The proposed
federal rule applies only to criminal actions. Lere again the state
rule is preferable. 1If, as it must be, the purpose of the privilege is
to safeguard marital harmony, requiring a spouse to testify in a civil
case which could cost the party-spouse a large judgment or in an admin-
istrative hearing that could result in loss of an important license
might be just as damaging as testimony in a simple nisdemeanor or per—
haps even in a felony case.

3. Section 271 specifically prohibits a party from calling to the
stand the spouse of an opposing party without first obtalning the con-
sent of the desired witness. There is no federal counterpart. Proposed
Federal Rule 513(b) does provide that cases should be conducted in such
a way to permit privileges to be claimed without knowledge of the jury.
Section 971 is sensible and should be retained.

Article 5. Marital Communications Privilege. California Evidence

Code 4§ Y80-987 provide a typical privilege for confidential communi-
cations between spouses. The proposed federal rules deliberately omit~
ted this privilege. BSee the Advisory Committee's ilote to Proposed
Federal Rule of ivideunce 505(a) which states as its sole rationale, the
fellowing:

"The traditional justifications for privileges not to testify
against a spouse and not to be testified against by one's spouse
have been the prevention of marital dissension and the repugnancy
of requiring a person to condemn or be condemned by his spouse. §
Wigmore v§ 2228, 2241 (vicdaughton Rev, 1961). These considerations
bear no relevancy to warital communications. Nor can it be assumed
that marital conduct will be affected by a privilege for confi-
dential communications of whose existence the parties in all like-
lihood are unaware. The other communication privileges, by way of
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contrast, have as one party a professional person who can be ex-
pected to iuform the other of the existence of the privilege.
“oreover, the relationships from which those privileges arise are
essentially and most exclusively verbal in nature, guite unlike
marriage.’

This rationale seems remarkably short and naive, particularly in
light of the fact that Proposed Hule 505 would have provided a privilege
nuot to take the stand only in criminal cases. On the other hand, it
should be noted that the law has not recognized a parent-child privi-
lege, a friend-to-friend privilege, or an employer-employee privilege,
even though they involve relationships similar to the spousal situation.

On balance elimination of the time-honored husband-wife comuuni-
cation privilege would not seem warranted.

Article 6, Physiclan-Patient Privilege. California Evidence Code

8§ 990~1007 provide a somewhat limited privilege for confidential com-
munications between a patient and his or her doctor. The Proposed
Federal Evidence iules do not provide this traditional privilege al-
though, as noted below, proposed Rule 504 provides a specific psycho-
therapist-patient privilege. The reasons for omitting a physician-
patient privilege are set forth in the Advisory Committee's .iote to

Proposed Federal Rule 504 as follows.

"The rules contain no provision for a general physician-
patient privilege., While wany states have by statute created the
privilege, the exceptions which have been found necessary in order
to obtain information required by the public interest or to avoid
fraud are so numerous as to leave little if any bhasis for the
privilege. Among the exclusions from the statutory privilege, the
following may be enumerated; communications not made for purposes
of dlagnosis and treatment; commitment and restoration proceedings;
issues as to wills or otherwise between parties claiming by succes-
slon from the patient; acticns on insurance policies; required
reports (venmereal diseases, gumshot wounds, child abuse): communi-
cations in furtherance of crime or fraud; mental or physical con~
dition put in issue by patient (personal injury cases); malpractice
actions; and some or all criminal prosecutions. California, for
example, excepts cases in which the patient puts his condition in
issue, all criminal proceedings, will and similar contests, mal-~
practice cases and disciplinary proceedings, as well as certain
other situations, thus leaving virtually nothing covered by the
privilege. California Evidence Code 5§ 790-1007."

The description of the California privilege is generally an ac-

curate one, which means that the few situations in which the privilege
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applies essentially are arbitrary or within the broad discration of the
trial court. For example, under California Fvidence Code & £99, as
recently amended, there is no privilege in a civil action for damages
based on conduct of the patient if the trial court finds that good cause
exists for disclosure,

The purpose of a doctor-patient privilege is to safeguard the
relationship in order that a person will not be inhibited from con-
sulting and confiding in a doctor. Unce the law provides very broad
exceptions such as thwse peraitted under California law, that safeguard
is effectively destroyed. The only counterarguent possible is that the
general public does not realize how weak, and exception-riddled the
Privilege is. Therefore, people continue to consult physiclans in the
false belief that their confidences are secure. If the nrivilege was
abandoned entirely, even this false delusion would be destroyed.

Given the current state of the physician-patient privilege in
California, a strong argument can be made that it should be abandoned
entirely. .lot long ago the California Law levision Commission suggested
a nev statute in which the application of the privilege in all cases
would have been placed in the discretion of the trial judge on a case-
by-case basis, depending on the nature of the case, the value of the
evidence, and the need for protection. This proposal, like newly amended
§ 299, has the drawback of uncertainty, waking preparation for trial
more difficult, but it would be an improverient over the current scheme
containing a laundry list of exceptions.

Article 7. Psychotherapist-Patient Privilege. California Evidence

Code 5§ 1010~1028 provide a comprehensive privilege for communications
between a psychotherapist and hiis or her patient. Proposed Federal Rule
504 would have established a similar privilege for use in federal courts
but with a number of Important differences.

1. Under 5 1010{(a) “psychotherapist'’ includes a medical doctor who
devotes a substantial portion of his time to the practice of psychiatry.
Proposed Federal Rule 504{a)(2) on the other hand, defines a "psycho-
therapist" as a medical doctor who is engaged in the diagnosis or treat-
ment of a mental or emotional condition. Thus, communications to a
general practitioner, who occasionally engages in psychiatric treatment,

would be covered by the federal rule whenever he is so engaged, whereas
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1t would aot be covercd under ® 1013{(a} because of the sporadic nature
of his psychiatric practica.

On the surface, at least, the federal proposal seems preferable.

If psychiatric counseling is to be covered by privilege, the general
nature of the doctor’s practice scems irrelevant. O.. the other hand,
the California rule does provide & safeguard against unjustified claims
of privilege by doctors who are willing to state that almost every type
of wedical treatment involves a coordinate need for supportive emotional
counseling. On balznce, however, it appears that the California section
should he altered in line with the federal proposal. ‘then a claim of
privilege is raised a court can reasonably be expected to be able to
determine whether or not the communications sought to be introduced were
in fact transmitted for treatment of a mental or emotiomal condition.
The same question will come up even under the current statute with
respect to a doctor who devotes a substantial amount but not all of his
practice to the treatment of mental disorders.

2. Section 1010 not only covers doctors of wedicine but licensed
psychologists, clinical social workers, school psychologists, and war-
riage and family counselors. Proposed Federal 7ule 504(a) covers only
medical doctors and licensed psychologists. As first enacted in 1965,

§ 1010 was identical in coverage to the proposed federal rule. Sub-
sequent amendments, obvlously given full consideration by the legis-
lature, expanded the scope to include others. In light of this history,
there is no reason now to reassess the California statute merely because
the federal rule is more tightly drawn.

It is interesting to note that at the same time that the amendments
were made expanding the scope of the privilege in Califormia, another
section, § 1028, was added stating that there is no privilege in crim-
inal cases except for communications wade to medical doctors and 1i-
censed psychologists. This limitation is questionable but understand-
able. A marriage counselor is thought of quite differently than is a
psychologist when it comes to criminal admissions. Yet if there is to
be a2 privilege to encourage persons to seek assistance, logically there
is no reason why such a line should be drawn. Obviously the legislature
compromised; it expanded the scope of the privilege to include a greater
array of professionals, but it wasn't willinz to go all the way when

detection of criminal activity is involved.
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3. Section 1015 requires the psaychotherapist to claim the privi-
lege on behalf of an absent patient., Proposed Federal Rule 504(c)
states that he “may do so. As 1s true of the same situation involving
the attorney-client privilege, the California rule 1s preferable. In
the ordinary situation, a psychotherapist ought not to be able to decide
whether to disclose privileged information. Ultimately the choice to
disclose or not to disclose should be made solely by the patient, even
if the psychotherapist believes that disclosure is in the patlent's best
interest.

4. California includes many exceptions to the privilege that are
not contained in the proposed federal rule. These are the same general
exceptions that apply to other communication privileges. It 1s impor-
tant to note that the proposed federal rules do include many of these
exceptions in rules regarding other privileges but do not do so with
respect to the psychotherapist-patient privilege because of the fragile
nature of the relationship that arguably commands complete, or nearly
complete, security.

The California exceptions not lncluded in the federal proposal
include: § 1018 (services sought to commit or eacape detection from the
commission of a crime or tort); § 1019 (issues involving parties all of
whom claim through a deceased patient); § 1020 (breach of duty by pay-
chiatrist or patient growing out of the relationship): % 1021 {(intent of
deceased patient with respect to his deed, will, or other writing pur-
porting to affect an interest in property); % 1022 (validity of a deed,
will, or writing purporting to affect an interest in property); and
3 1026 (matters which the psychiatrist or patient must report to a
public employee if the report 1s open to public inspection).

It is difficult to evaluate the specfal need for protection of the
paychiatrist-patient relationship with respect to these exceptions.
Undoubtedly, many psychiatrists would take the position that the fear of
revelation, even after death of the patient, will drive away many poten-
tial patients who desperately need psychological help. On the other
hand, the need for security after death or reparding matters in public
reports 1s questionable and the California provisions cannot be said to
be unreasonable. More difficult is § 1018 relating to consultation for

the purpose of committing a crime or tort or to escape detection for
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committing a crime or tort, Arguably there is a special need for pro-
tection when a person sees a psychilatrist regarding these matters that
does not exist when he communicates with his spouse or his lawyer. [It
must be noted that an entirely different exception applies when the
patient appears dangerous to himself or others. See the discussion of
5 1024 below, ]

Both the exception in 3 1018 and the exception in § 1020 for sults
between the psychiatrist and the patient raise difficult questions of
where to draw the line between the need for protection and disclosure.
It cannot be said, howvever, that inclusfon of these exceptions is irra-
tional or inappropriate.

5. The California code also contains a number of exceptions to the
psychiatrist-patient privilege specifically related to mental competency
that differ from their counterparts in Proposed Federal %ule 504.

(1) Proposed Federal Rule 504(d){l)} provides an exception in
proceedings to hospitalize the patient "if the psychotherapist, during
the course of diagnosis or treatment has determined that the patient is
in need of hospitalization.” California's rule does not go so far in
giving leeway to the psychotherapist. Under § 1024 the psychotherapist
has the right to disclose a communication only if the patient appears
dangerous to himself or others. The fact that a patient who is not
dangerous would be better off in a hospital does not itself permit
disclosure,

The California provision seems preferable in an enlightened society
that ascribes increased dignity and legal rights to those who are men-
tally and emotionally 111, In commenting on the federal proposal, the
Advisory Committee takes the position that disclosure by the therapist
in whon the patient has already manifested confidence is not likely to
damage the relationship. This seems extremely naive. One would guess
that many emotionally disturbed patients would avold seeking help 1f
they thought that the result would be forced hospitalization, particu-
larly if they knew that their own statements to the psychotherapist
would be used to show the need for incarceration.

(2) Proposed Federal Rule 504(d)(3) provides an exception whenever
the patient relles upon his or her mental or emotional condition as an

element of a "claim or defense” in any proceeding. A similar exception
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is provided by i§ 1015, 1023 and 1025 of the California code. :lowever
the latter may go somewhat further than the federal proposal, depending
on the extent to which "claim or defemse' is to be given technical
interpretations. For example, 7 1025 quite appropriately provides an
exception to the privilege in a proceeding brought by-the patient to
establish his or her competency. Such an action probably would qualify
as a ‘clain” under the federal proposal but the matter is not clear.
The California provisions are preferable because they avoid ambiguity.
vowever, % 1016 which provides a general exception whenever the patient
tenders his or her mental competency as an issue in a proceeding, would
seem to make 35 1023 and 1025 unnecessary. Indeed the official Comment
to i 1023 specifically so states. Perhaps § 1016 should be amended
clearly to include the substance of §§ 1023 and 1025 so that two of the
three overlapping provisions can be eliminated.

(3) California Evidence Code 5 1027 excludes from the privilege
sltuations in which the patient is under 16 years of age, has been the
victim of a crime, and in which the psychiatrist believes that dis-
closure is in the best interest of the patient. There is no federal
counterpart to this section which was added to the code in 1970. [Essen-
tially the situations falling within this section involve incest or rape
and are combined with intimidation of the child to a degree that re~
quires disclosure if treatment is to be effective. :Ixperience showed
the provision to be necessary and obviodsly it should be retained.

Article 8. Clergyman-Pepitent Privileges. California Evidence

Code 33 1030-1034 provide privileges for communications to clergymen by
nembpers of thelr church or organization. Proposed Federal Rule 506
covers the same general material. One important difference is that,
under California law, both the "penitent” and the clergyman have a
privilege. This is different frow all the other communication privi-
leges in which only the communicator, and not the professional, holds
the privilege. Thus, even if a person demands that a clergyman reveal
the person's confidential communicatiom, the clergyman can refuse to do
se. The proposed federal rule does not provide the clergyman with such
a separate privilege.

Preference between the federal proposal and the state law depends

on how one feels about the obligations a clergyman has to his religious
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tenets. Unlike the lawyer, doctor, or psychiatrist, the clergyman has
obligations which go beyond the welfare of the person with whon he
deals. Even though, on balance, one 1ight prefer the federal rule, the
California solution is a legitimate one. It is also a practical one
since it is unlikely that a court would fine or jail a clergyman for
contempt for failing to reveal a confidence, when disclosure is pro-
hibited by the clergyman's religlous beliefs,

Another possible difference between the California provision and
the proposed federal rule involves the scope of the privilege. The
federal proposal protects any confildential communication wmade "to a
clergyman in his professional character as spiritual adviser.'” Cali-
fornia 7 1032 protects a comaunication if the clergyman 1Is “authorized
or accustomed” to hear it and, if "under the discipline, tenets of his
church, denomination, or organization,” he has a duty to keep it secret.
Arguably, a case could arise in which a person reveals to his clersyman,
in his capacity as spiritual adviser, a matter which the latter is not
required to keep secret under formal tenets of his church. Obviously,
such a communication is within the spirit of the privilege and should
not be subject to an prder of disclosure. However, to avold technical
arguments as to the weaning of 5 1032, California should consider amend-
ing it to adopt the simpler language of the proposed federal rule.

Article 9, Official Information and Identity of Informer. Cali-

fornia Evidence Code §§ 1040-1042 spell out privileges for certain types
of government inforuation. The substance of these sections are covered
in Proposed Federal Rules 502, 509, and 510. There are a number of
lmportant differences as follows:

1. Section 1040(b) provides that a public entity has the privilepge
not to disclose and to prevent disclosure of certain material, including
material protected by a federal or state statute. ilowever, the law
glves no privilege to the person who supplied the information. By way
of contrast Rule 502 would also allow the person or organization who
supplied the information to claim the privilege.

This aspect of the federal rule should be incorporated into 3§ 13040.
In other words, if a state official fails in his duty to claim the
privilege for a report or return which is by law to be held in con-
fidence, the person or organization who filed the return should be ahle

to step in to claim the privilege and prevent disclosure.
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2. Section 1040(b) covers uaterial privileged by statute and other
official information when the necessity for disclosure in the interest
of justice is outweighed by the need for confidentiality. Unlike its
counterpart, Lule 509, it does not mention '"secrets of state" that
invoke national defense or international relations. Since protection of
state gecrets exlsts by virtue of federal common law pursuant to federal
constitutional powers governing international relations and war, see

United States v. Reynolds, 345 U.S. (1953), the state courts would

likely be required to grant such a privilege by virtue of the Supremacy
Clause of the Constitution. Tor consistency and clarity, the limited
federal state secrets privilege should be included in 7 1040(b)}.

3. Californla (5 1040(b){2)) and federal (Proposed ule 509(a)(2))

privileges for "official information'" are generally consistent with one
another with respect to coverage. \owever, substantial doubt exists as
to the validity of any privilege for "official information™ in the
sbsence of a specific statute covering particular information. More
than any other provision, the proposal to grant such a general privilege
aroused the ire of Congress and engendered doubts about all of the
proposed federal evidence rules. Some of the sting of the California
provision is removed by ¢ 1042 vwhich provides that in a criminal case,
when a claim of the official information privilege is upheld, the court
must find against the government on any issue to which the information
i8 material. This caveat applies to substantive issues at trial but not
to preliminary questions regarding evidence when the names of informants
are involved. Proposed Federal Rule 509(e) is not as strong as ; 1042
since it merely provides that the court should make whatever rulings
against the government are required in the interests of justice. OJn the
other hand, 509{e)} refers to all cases in which the governuent is a
party, not just to criminal uatters.

On balance, Califormia should eliminate its very general, “discre-
tionary" official information privilege. In criticizing the California
section, a leading commentator states:

"Situations where a true need for protection against disclosure

exists are often covered by such standard privileges as attorney-

client or in particular cases by specific statutory privileges. In
addition, the often unrealized standing of governmental agencles to

raise questions of relevancy in the broad sense affords insulation
against forcing truly unwarranted disclosure. The difficulty of
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obtaining governmental information is a matter of common knowledge,
and the creation of an added obstacle in the forw of a privilege so
broad in terms and uncertain of application can scarcely be de-~
fended.” HcCormick, Evidence, p. 231 (2d ed. 1972).

If the California privilege is retained, the safeguard of 3§ 1042
should also be retained but it should be expanded to apply to civil
actions in which the povernment is a party. In an open society the loss
of a lawsuit (if that should result}, is a small price to pay for the
government's ripght to withhold inforwation vital to a case. Such a
‘penalty also ensures that the privilege will not be invoked lightly.

4. Section 1041 provides a governmental privilege for the identity
of an informer. Unlike Proposed Federal Tule 510(a), the California
privilege is not automatic but applies only 1f disclosure is forbidden
by a federal or state statute or i1f the court determines that the need
for secrecy outweighs the necessity for disclosure. The provisions of
5 1042 discussed above also apply to the discretionary exclusion of an
informer's identity under I 1041.

The Callfornia statute is preferable to the proposed faderal rule.
There 1s no reason for granting an absolute privilege if the interests
of justice are not served thereby. TFurthermore, the governuent should
be prepared to pay a penalty for invoking such a privilege. Iliost of the
time the identity of an informer will not be relevant to the issues;
hence no penalty will be involved. JSut 1f the non-government party
would otherwise suffer because evidence is unavailable, the remedial
approach of i 1042 should be followed in c¢ivil as well as in criminal
proceedings.

Articles i0 and l1l. Political Vote amd Trade Secrets. The privi-

leges provided with regard to voting and trade secrets in California
Evidence Code §§ 1050 and 1060 are substantively identical to Proposed
Federal Rules 507 and 508.

Chapter 5. Immunity of Newsman From Citations of Contempt

Section 1070 of the California ividence Code provides a limited
privilege for newsmen in that they cannot be held in contempt of court
for falling to reveal their news sources. The proposed federal rules do

not contain anything regarding this subject matter.
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The California statute has been the subject of close detailed
scrutiny. It has been amended three times since first promulgated in
1965. 'lhere is no special reason to alter the section now merely be-
cause a similar privilege was not included in the proposad federal

Tules.

OIVISION 9. EVIDEUCE AFFECTED OR EACLUDED BY EXTRINSIC POLICIES

Chapter 1. Ividence of Character, ..abit, or Custom

In general, California Evidence Code provisions on character and
habit are substantially the same as provisions of the federal rules.
The California sections are awkwardly written however. Section 1100
purporta to establish a general rule as to what evidence may be utilized
to prove character, but §5 1101-1103 contain such major exceptions that
there is little left of the basic rule. Federal Rule 405 is nore
satisfactory in simply setting forth what types of evidence are avail-
able for specific purposes. The California situation is seriously
confused by the unnecessarily complicated drafting of %3 1100-1:03.

Another example of poor drafting in this chapter involves § 1104
which states that, except where a specific statute otherwise provides,
evidence of character traits for care or skill is inadmissible to show
conduct on a specific occasion. This provision is inserted despite the
fact that ¢ 1101(a) specifically states that, in the absence of statute,
evidence of any character trait is inadmissible to show conduct on a
specific occasion. The problem is compounded by the fact that 5 1:01(b)
and (c) make clear that evidence is prohibited under § 1101(a) only when
introduced to show conduct on the specific occasion in confornlty with
the trait and not when the purpose is to prove something else such as
motive or knowledge or to impeach a witness. Unfortunately > 1104 does
not contain clayses similar to 3% 1101(b) and {c), although it seems
obvious that the same rules wvere intended to apply to traits of skill
and care as to any others. The entire chapter, £§ 1101-1105 should be
reviewed with the idea of simplifying the sections and eliminating
repetition and uncertaiﬁty.

The substantive differences between the California and federal

provisions are as follows:
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1. Lvidence Code 3§ 1102 and [103 permit a defendant in a criminal
case to introduce evidence of his own character or of the character of
the alleged victim of the crime. If defendant does so, the prosecution
way rebut the evidence. Obviously, the character or traits of character
involved wust be relevant to the case, See generally 7 California Law
“evision Commission, Reports, lecomuendations and Studies 212-213
(1965). Lowever u§ 1102-1103 do not specifically so state. Federal
kules 404(a){1l) and (a)(2) refer to a "pertinent” trailt of character.
Addition of words such as pertinent” or otherwise relevant’ to the
California sections could avoid confusion, although the intent of the
provisions as written is obvious.

2. California specifically prohibits defendant's introduction of
evidence regarding the sexual conduct of an alleged rape victim, other
than conduct with defendant, to show consent at the time of the alleged
rape. California lvidence Code 3} 1103(2). There is noc comparable
federal rule. Since the California section was added in 1974 after
specific consideration by the legislature, there is no reason to alter
1t merely because it was not adopted in the federal rules.

3. Under Evidence Code

-

1 1103, when the defendant in a criminal
case Introduces evidence of the character of the alleged victim, or when
the prosecution rebuts such evidence, they may utilize evidence of
specific instances of conduct as well as opinion evidence or evidence of
reputation, This is to be contrasted with § 1102 which limits evidence
as to defendant's own character to opinion and evidence of reputation.
Federal Dule 405 limits evidence as to the character of the victim as
well as to the character of the defendant to opinion evidence and evi-
dence of reputation, and thus does not permit evidence of specific acts.

The general prohibition against using specific acts of conduct to
prove character are two-fold. First, there is great danger in gener-
alizing from a few specific occurrences. TFor example, the fact that a
person appeats obviously drunk on three occasions does not necessarily
show a general trait of intemperance; indeed, to the contrary, it could
mean that he is so unused to liquor that he becomes obviously inebriated
on those rare occasions when he imbibes. Second, a specific prior act
of a party may so offend a juror's senses, that the juror will turn

against that party whatever the facts in the specific case. When the
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character involved is that of a party, particularly a criminal defend-
ant, the prejudice could be overwhelming., Thus both the California and
the federal courts prohibit such evidence unless the party raises the
issue himself and then generally prevent the use of specific acts except
on crosgs—examination of the witness to test the basis for his opinion or
his knowledge of reputation. Although the latter exception is signifi-
cant, it does not permit independent evidence that certain acts have in
fact occurred.

When dealing with a victim of crime, the danger of prejudice to a
defendant by showing his prior misconduct is eliminated. Thus there is
less reason to be concerned about evidence of specific acts. Jeverthe-
less, if the victim is alive and testifying, defense counsel may turn
the trial into a trial of the victim in the hope that a jury will so
detest the victim that it will exonerate the defendant. This danger has
specifically been recognized in rape cases in California ir § 1103(2) as
noted above. (There, however, the law goes further and bars any evi-
dence of general sexual activity, including opinion and reputation.) It
should be noted that the victim of a crime has no say in vhether, and to
what extent, his reputation is placed in issue. Unlike a defendant, who
may keep the 1lssue out altogether, the victim's reputation 1s at the
will of others. To help protect victims from an "assault’ in the court-
roon, it would seem wise to amend § 1103 to conform to Federal Rule 405
by limiting character evidence to opinion and reputatiom.

4. Federal iule 404(a)(2), in addition to allowing a prosecutor to
rebut character evidence of a victim introduced by the defendant, also
permits the prosecutor to introduce ‘evidence of a character trait of
peacefulness of the victim . . . in a homicide case to rebut evidence
that the victim was the first aggressor. The California code does not
contain the latter provision and would not allow such evidence unless
Jdefendant Eas first specificaily raised the issue of the victim's char-
acter, Since the alleged victim is deceased, the prosecution is often
hard pressed to¢ counter testimony of self-defense by defendant, at least
if the latter is the only living eyewitness. The federal rule balances
the need for the evidence against the limited prejudice that such evi-
dence could have and comes down on the side of admissibility. Although

it is not a wmatter of great woment, the federal rule does seem to be
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preferable., "lowever, if the California code is to be altered, it would
seen wise to limit evidence available for proving at least this aspect

of the victim's character to opinion evidence or evidence of reputation.
Otherwise a prosecutor will be teuwpted to paint the victim as a saint by

dredging up every act of 'peace” in which the victim was involved.

Chapter 2. Other Evidence Affected or Excluded by Extrinsic Policies

Tederal Rules 407 through 411, plus "ule 606(b), make certain items
of evidence inadwissible for reasons of policy. fCalifornia Dvidence
Code .% 1150~1158 deal with all of these matters plus a nunber of
others. In particular, 5§ 1156-1157.5 render inadmissikle certain
records of medical committees formed to research, investigate, and
evaluate matters relating to patlent care generally, with the purpose of
improving the quality of care and reducing morbidity or mortality. The
federal rules do not deal with these matters, but that presents no
reason for dispenmsing with the current state sections. The reasons for
the sections are obvious and stem from the same types of policy consid-
erations which justify similar declsions regarding other types of evi-
dentiary material.

The major inconsistencles between federal and state provisions are
as follows:

l. Zvidence Code 3 1150(a) states that upon inquiry into the
valldity of a verdict, any otherwise admissible evidence may be used to
show improper conduct or events occurring within or without the jury
room, but no evidence can be used to show what influenced any individual
juror to assent or dissent from a verdict. Section 115C(h) says that
nething in the fvidence Code affects the competence of a juror to give
evidence to support or impeach a verdict. The only California statute
to govern the latter is Civil Procedure Code 5 6G57(2) which specifically
permlits affidavits of any juror to prove that the jury resorted to
methods of chance.

Federal Rule 606({(b) deals only with the competency of juror testi-
mony and not with the question of what facts can or cannot be proved as
set forth in Evidence Code ¢ 1150{a). Although the latter 1s couched in
terms of evidence, it is in fact a matter of civil procedure, in effect

delineating the grounds for a new trial based on jury misconduct.
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Federal Rule 606(b) permits juror testimony only to show "whether
extraneous prejudicial informatiom was improperly brought to the jury's
attentiou: or whether any outside influence was improperly brought to
bear upon any juror.”

Evidence Code § 1150(b) merely avoids the difficult oft-debated
question of what juror testimony will be permitted to attack a verdict.
See liote, Impeachment of Jury Verdicts, 53 .larq. L. iav. 258 (1970);

lotes, Impeachment of Jury Verdicts by Jurors: A Proposal, 1969 1, 111,

L. Forum 383. Iowever, in 1969 the Supreme Court of California dealt
witii the question in People v. Hutchinson, 71 Cal.2d 342, 78 Cal. Rptr.

156, 455 P.2d 132, and declded that juror testlmony would henceforth be
permissible as a means of setting forth evidence allowed under 1150{a)
to impeach a verdict. There is nothing in the decision that requires
alteration of § 1150(b) and it seems better simply to leave matters as
they are. If 5 1150(b) 1s to be changed to incorporate a rule as to

}uror testimony, it should follow the decision in People v. Hutchinson

rathar than the narrower limitations of Federal Rule 606(b). The latter
would not even permit jurors to testify that a verdict was arrived at by
chance uwethods, which is the one area where, as we have seen, a Cali-
fornia statute has specifically permitted the use of juror affidavits as
proof,

Evidence Code § 1150(a) may or may not be wise. There is some
question, for example, why a non-juror should not be able to state, if
he has coupetent evidence on the matter, that a juror's decision in a
case was based solely on racial prejudice. Affidavits or testimony of
Jurors on these matters 1s quite a different thing; jurors must be
protected from post-verdict harassment leading them to make statements
of personal bias or prejudice which, unlike testimony as to acts or
events, usually cannot be verified or refuted by others. In any event,
§ 1150(a} should be reworded and transferred to Chapter 7, Article 2 of
the Civil Procedure Code dealing with new trials and the vacation of
judgments.

2. Evidence Code § 1151 is almost identical to iwule 407 in ex-
cluding evidence of subsequent remedial measures taken after an event to
prove negligence or culpable conduct in connection with the event. The
federal rule, however, adds a last sentence, not present in the Cali-

fornia Code, as follows: "This rule does not require the exclusion of
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evidence of subsequent measures when offcred for another purpose, such
as proving ownership, control, or feasikility of precautionary measures,
if controverted, or impeachment.

o

It seems clear that Evicence Code § 1151 is similarly not intended
to exclude evidence of remedial measures for these purposes. However,
the statement that such evidence is inadmissible to show "culpable
conduct,” if read broadly, could raise a question about the matter, and
it would seem proper to add the sentence quoted from the federal rule to
3 1151, Similar statements of clarification appear elsewhere In the
California Lvidence Code, see, e.g., 5 1101(b).

3. Evidence Code §5 1152 and 1154 wmake inadmissible to prove
liability or non~liability evidence of offers to compromise and partial
payments made in an attempt to compromise disputed claims. In general
Federal Rule 408 arrives at the same result. However, the federal rule
does not make inadmissible evidence of any offer to pay or any payment,
Or any acceptance of payment if neither liability nor the amount claimed
has been disputed. The California rules do not have such a broad ex-
ception; under § 1152(b)(1)}, evidence of partial payuent of a claim
without any challenge as to liabllity way be admitted to show the vali-
dity of the claim, but that's all.

The California formulation is preferable to the federal rule.
There is great difficulty in knowing when liability or amount are in
dispute. For example, a plaintiff with a clear claim for 51000 may
nevertheless express a willingness to accept $500 from the outset, even
before defendant has had an opﬁortunity to contest validity, merely to
avoid the time, troﬁble, and bad publicity that a lawsuit could en-
gender. Similarly a defendant may offer to settle a small claim, even
before investigating the facts, just to avoid expense, In neither case
should these offers be admitted on the issue of liability;, yet the
federal rule would nﬁt appear to exclude them.

liowever, California § 1152(b)(1) itself is of questionable valid-
ity. A person way pay a portion of a claim, without any overt challenge
to its validity, in the hope that the opposing party will be satisfied,
thus avoiding the expense and bad publicity of a trial. If the person
making payment knows how to “play the game, he will formally dispute
the claim at the same time that he pays; if he is unsophisticated,
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however, and fails to challenge the claim's validity, the fact of the
payment will be admissible against him if the opposing party sues for an
additional amount.

Therefore, ividence Code 5§ 1152 and 1154 should not be altered to
conform to 2ule 408; ¢ 1152(b){1) should be eliminated.

4. Uvidence Code § 1152 not only excludes evidence of conpromise
and offers to compromise disputed claims, but also payments or offers to
pay arising from humanitarian motives. Thus, voluntary payment of
hospital expenses of a child hit by a car, cannot be used to establish
the culpability of the person who pays. Section 1152 goes on also to
exclude as evidence "any conduct or statements made in negotiation
thereof." The policy behind this clause is to allow parties to talk
freely to one another during compromise negotiations. In jurisdicticons
without such a rule, nepotiators must talk in hypothetical terms in
order to avold admissions which could be used later in court should
settiement negotiations fail.

Federal Rule 408, which deals with settlement negotiations, also
excludes statements made during those negotiatioms. But Rule 408 does
not deal with payments or offers to pay arising from humanitarian mo-
tives. That is dealt with in Rule 409. Under 409, evidence of payments
or offers to pay are not admissible; but factual statements made during
the course of the dealings are not excluded as they are under the Cali-
fornia cede,

Although it is a close question, the California provision should
probably be retained. It is true that protection of statements of those
who voluntarily pay or promise to pay are different in quality from
statements made during negotiations. ieverthless, in both situvations
the conduct of the parties is to be encouraged. In the heat of angulsh,
an innocent automobile driver who has struck down a pedestrian may tell
a hospital official, "It was all wy fault during the course of agreeing
to pay for the injured person's medical care. Unlike statements made in
formal negotiation, statements of volunteers are likely to be made by
the individual himself, without aid of any attorney, thus maximizing the
need for protection. The same policy which underlies the inadmissi-
bility of the veluntary payment or offer to pay, also covers statements

made at the time such payments are promised or negotlated.
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5. kvidence Code 4 1153 and Federal Rule 410 both make inadmis-
sible offers to plead guilty or withdrawn pleas of suilty to a crime.
There are, ho.ever, several important differences between the two pro-
visions.

(1) The federal rule expressly includes offers to plead nolo
contendere; the California provision does not. This seems peculiar
Indeed, since the very essence of a nolo plea in California is the fact
that it cannot be admitted in a subsequent civil action that is based
upon the acts on which the criminal charge was based. (California Penal
Code § 1016(3). Surely Evidence Code 3 1153 should be amended to ex-
clude as evidence offers to plead or withdrawn pleas of nolo contendere,

(2) Evidence Code ] 1153 states that the evidence is inadmissible
"in any action or in any proceeding of any nature,’ whereas Tederal Rule
410 states that the evidence is inadmissible in a case or proceeding
against the person who made the plea or offer. ilere again the federal
rule seems preferable. The policy behind the exclusion of evidence 1s
to encourage compromise and to made feasible the withdrawal of an unwise
plea. The policy only is relevant to protect the defendant. Thus it
Seems ununecessary and unwise to exclude the evidence when it is not used
against defendant. This is particularly true since % 1153 {like Rule
410) covers offers to plead to crimes other than the one charged., For
example, 1f X, to avoid a trial on a charge of armed robbery, offers to
pPlead guilty to an unrelated burglary with which ? is charged, it seenms
Proper to allow . to introduce X's offer in an effort to show Z's inno-
cence. To be sure, there may be some embarassment for (although in
the case of a withdrawn plea of guilty the matter is already on the
public record). The court may, in its discretion, exclude such evidence
in circumstances where prejudice to X would ocutweigh its value to Z: but
there should not be an automatic exclusion as now exists under 5 1153,

(3) Federal Rule 410 applies the rule of exclusion not only to
offers to plead guilty or nole, but to “"evidence of conduct Or state-
ments made in compromise negotiations. ' Evidence Code § 1153 does not
exclude such statements. This 1s surprising in light of the fact that
§ 1152 makes fnadmissible Statements or conduct made in negotiations in
civil actions, The strong policy favoring compromise is the same in
criminal and civil cases. If statements made during negotiation are

admissible, negotiators must talk in hypotheticals, e.g., "Suppose we
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admit for a minute, that defendant entered V's building: the real ques-
tion is how much did he take.” A straightforward statement can be very
harmful e.g., "We all agree defendant broke into V's building. low lets
get down to the real question of whether he took enough money to make
his crime a felony as charged.  There is little doubt that the federal
rule regarding statements and conduct during negotiations is preferable
to the California provision and that the latter should be amended. It
should be noted that the federal rule also includes language making
clear that voluntary statements made in open court in comnection with
pleas or offers to plead may be utilized for impeachment purposes or in
& subsequent prosecution of the declarant for perjury. Althouph argu-
ably such statements are not part of compromise negotiations, the
uatter should not be left in doubt. If Evidence Code 5 1153 is to be
amended to accord with the federal rule, all of the federal language
should be included.

6. Evidence Code § 1155 excludes evidence that a person was in-
sured for harm caused to another when offered to prove negligence or
other wrongdoing. Federal Rule 411 differs in that it excludes evidence
that a person was or was not insured in order to prove that the person
acted or did not act wronzfully.

Section 1155 is the better rule. There are strong reasons for
excluding evidence that defendant 1s insured to show his liability. The
probative value of such evidence is, at best, extremely weak; the pre-
}udice is great, since a jury may be induced to find for plaintiff
solely on the ground that defendant, personally, will not be hurt by an
adverse judgment.

On the other hand, there is no undue prejudice to plaintiff when
defendant introduces evidence that he is insured in order to dispute
iiability or wrong doing. The evidence may have substantial probative
value. For example, in a hit and run case, evidence that defendant was
insured against any harm he caused would tend to support defendant's
claim that he did not realize that he had hit anyone.

Section 1153 should remain as it is.
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PIVISION 10. HEARSAY EVIDENCE

Chapter 1. General Provisions

l. The general definition of hearsay in the California Evidence
Code (53 225, 1200) is virtually identical to the definition 1n Federal
Rule 801 but with two major exceptions as follows:

{1} Federal Rule 501{d)(1) states that certain arior inconsistent
Statements used to impeach a witness and prior consitent statements used
to rehabilitate a witness are not hearsay, and may be admitted for the
truth of the matters asserted.

() Federal Rule 401(d)(2) states that an admission of a party-
opponent, including certain scatements of other persoms which vere
authorized or adopted by the party-opponent are not hearsay.

In California, these matters are considered tg be hearsay but are
nevertheless admissible under broadly stated exceptions to the hearsay
rule, §3§ 1220-1227, 1235~1236. In fact, the California provisions are
wider in scope than are the federal; thus despite characterization of
such evidence as not hearsay, less is admissible under federal rules.

For convenience, these differences in scope between the federal and
state rules will be considered in the discussion of the California
exceptions to the hearsay rule. It is sufficlent to note here that
there is no reason whatsoever for California to adopt the federal
approach and to consider the listed items as not being hearsay.

It is worth noting another technical difference between Federal
Rule 801{(a) and California Evidence Code § 225. The latter defines a
statement as an oral or written “verbal expression’ or nonverbal conduct
intended as a substitute for oral or written verbal expression, whereas
Federal Rule 40l(a) defines a statement as an oral or vwritten "asser-
tion” or nonverbal conduct intended as an assertion. Tie California
rule appears less precise and has been challenged on that ground. See
Letter of March 27, 1975 from John Xaplan to the lonorable Otto il. Xaus
{a copy of which was sent by Professor faplan to the California Law
Revision Commission). From a practical point of view, the difference in
language appears immaterial; thus there seems no necessity for altering
3 225,

2. Section 1200(b) provides that hearsay is inadmissible “except

as provided by law.  This permits exceptions to the hearsay rule by

-
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Statute or by judicial decision. B8y way of contrast, Federal Iule 802
pernits exceptions only by formal rule of the Supreme Court or by Act of
Congress. liowever, the federal rules provide for substantial flexi-
bility through two "catchall’ provisions allowing admission of evidence
that does mot fall within any of the specific exceptions to the hearsay
rule. See Rules 803(24) and 304(b)(5). California has no such "catch-
all’ rules. Thus it seems wise to retain the traditional power of the
courts to create new exceptions as circuustances warrant.

3. Jther general provisions regarding hearsay evidence are virtu-
ally identical in substance in federal and california law. One minor
difference exists between California 5 1203 and its counterpart, Federal
Rule 806. Both provide that a hearsay declarant may be called and
cross—-examined by the party against whom the statement was used., (The
Federal Rule covers prior statements of a witness and admissions of an
adverse party even though they are not defined as hearsay under the
federal scheme.) IHowever, § 1203 specifies that when the statement was
made, authorized, or adopted by the party against whom it was used, the
section does not apply. This prohibits a lawyer from leading his own
client on the stand. Undoubtedly the same result would obtain in fed-
eral courts under the flexible federal rule governing leading questions,
Federal Rule 6ll(c). See Advisory Committee .lote on Federal Rule 611{c)
which states that normally an attorney should not be permitted to lead
his own client, regardless of who called the clieant to the stand.

Chapter 2. IUxceptions to the Hearsay Rule

Article 1. Confessions and Admissions. As previously noted, under

Federal Rule 301(d){2) admissions by a party-opponent are not considered
hearsay. Under California law, 4§ 1220~1227, admissions are excepted
from the operation of the hearsay rule. The same language 1s used in
the state and federal provisions and the results are identical with only
the following exceptions:

1. Californila Evidence Code § 1222(a) permits admission of a
hearsay statement by a non-party declarant against a party who author-
ized the declarant to made the statement. Section 1222(bj, which has no
direct federal counterpart, goes on, however, to say that the evidence
is adwissible only if the proponent has or will be able to offer evi-

dence sufficient to sustain a finding that the declarant was in fact
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authorized., This provision seems unnecessary and redundant in light of
Evidence Code §5 403 and 405 which speak generally of when and before
whom preliminary facts are to he proven. The particular matter is
covered by § 403(1) dealing with situations where relevance depends upon
the existence of a preliminary fact; Section 403 has identical require-
neats as v 1222(b)., TFederal Rule 104{b) is generally identical with

§ 403(1).

2. Tederal Rule 501{(d)(2)(D} allows adwission into evidence a-
gainst a party a statement of that party‘s agent or employee'made during
the existence of the agency or employment, 'concerning a matter within
the scope of his agency or employment.” Thus; this provision would
permit introduction of the statement of a party’'s truck driver regarding
aun accident with the truck, even though the driver was hired to drive
and not to make statements. Such an extension, beyond the traditional
rule which allowed only authorized stateients, makes sense for several
reasons. First, the statement 1s that of a person directly ipvolwved and
therefore likely to be of importance. Second, the motive of the agent
to lie to his employer's detriment is curbed by the fact that a princi-
pal or employer has a substantial hold over those who work for him
(hence the requirement that the agency must exist at the time the state-
ment is made). Third, if the agent slants his statement in favor of the
employer it will not be used, for only an opposing party can introduce
an admission.

The California Ividence Code follows a somewhat different pattern
from Federal Nule $501(d){(2)(D). Under : 1224, if a party's liability is
vicarious, i.2. based on the liability of another, then statements of
the person who is primarily liable can come in against the party, even
though no agency relationship exists. For example, if A horrows B's car
and runs into C, 3 may be liable to C as the owner of the vehicle.
Section 1224 would permit statements of A to be used against B in an
action brought against B, even though A is not I''s agent.

Somewhat similarly, in three specific situations when a person as
plaintiff is suing on behalf of or in the shoes of someone else, state-
ments by the person whose rights are involved can be used against the
plaintiff, even though no apency relation exists. ‘Thus » 1225 allows

statements of a party's predecessor in interest in nroperty, 1f mada
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when he held the property, to be admitted against the party. Section
1226 allows the statement of a minor child to come in apainst a parent
in an action brought by the parent for injury to the child. Finally,
9 1227 peruits introduction of a statement of a deceased declarant to
come in against the plaintiff in an action for declarant's wrongful
death.

Tue propriety of the California scheme 1is questionable, for without
even the safepguard brought about by the agency relationship, there seems
little justification for a special exception for these types of hearsay.
First, a special California excention 1s unnecessary if the statements
were against declarant's interest when made. Such statements would come
1n under the broad exception for declarations against interest, § 1230,
which is justified by the fact that people do not usually make untrue
statements which they perceive to be personally detrimental. Second, in
the absence of normal safeguards, the most dangerous types of hearsay
are adulssible under the California code. For example, a disgruntled
employee, fired because of his accident record, has nothing to lose by
blaming any specific accident on his former employer, both to obtain
revenge against the employer and to help vindicate himself. Such a
statement will be admissible against the ewployer under § 1224 if the
accident occurred prior to the time the employee was discharged., A
similar situation would occur if the borrower of a car, to exonerate
himself, tells the police that an accident was due not to his poor
driving but to improper maintenance by the owner.

The only justification for admission of such statements is the fact
that they have been made by a person with first hand knowledge of the
facts, GDut if that alone justified a hearsay exception, there would be
little need for a general hearsay rule. It should be noted that unlike
a direct admission of a party, which is admissible because the party {or
his legal representative) will be present at trial and can and will take
steps directly to correct or explain the admisaion, a statement by a
non-agent witness cannot be refuted in the same way. The party who in
mwost cases was not present when the critical events occurred will not be
able himself to explain the declaration, and the declarant may be una-
vailable. Furthermore, the declarant may not have the same motive as

does a party to protect the party's interests.
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Although serious dangers of deliberate rnisrepresentations do not
exist with regard to matters covered in 3§ 1225-1227, the reliability of
the statements is in no way assured simply by the fact that they were
made by individuals whose personal interests were involved. One wonders
why these provisions were not written in zeneral terms to cover all
cases in which statements were made by a predecessor in interest at the
time he held the interest or by persons for whose injuries suit has been
brought by another., If an exception iz to be made, it should cover all
such cases. One of the primary reasons for including 3§ 1225-1227 was
to equalize the situation caused by j 1224, If suit is brought by one
executor against another, it would be grossly unfair to permit ounly the
plaintiff executor to introduce statements of defendant's decedent and
not to afford defendant the same rights with regard to plaintiff's
decedent. See the official Comments to v§ 1225~1227 in the California
Evidence Code. If § 1224 were repealed, the justification for 3§ 1225-
1227 would be greatly diminished.

Given the broad rangs of hearsay exceptions for declarations
against interest, and for excited and contemporaneous utterances that
exist in California, neither the exception in § 1224 nor those in §§ 1225-
1227 can be justified either on grounds that they involve gtatements
likely to be accurate or that there is great necessity for such statements
despite the hearsay hazards. The sections should be repealed in favor
of a provision akin to Pederal Rule 801(d){(2)(D).

It should be noted that the California Supreme Court in .iarkley v.
Beagle, 66 Cal.2d 951, 429 P.2d 129, 59 Cal. Rptr. 809 (1967), took a

-

very restrictive view of | 1224, holding it inapplicable to situations

where an employer is sued on the basis of the acts of an employee. The
court decided that § 1224 should be interpreted in the same manner as
the prior code provision it replaced. This decision has been the subject

of substantial criticism. See, e.g., harvey, Are an Employee's Aduissions

Admissible Against His Employer, & Santa Clara Lawyer 59 (1967). Given

this interpretation, the California law fails to permit introduction of
any employee's statement as an admission of the empioyer unless the
employee was specifically authorized to make statements, See Lvidence
Code 5 1222, This Leightens the need for adoption in California of a
clarifying provision akin to Federal Lule 801(J)(2){D).
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3. EIvidence Code § 1223(a) and Federal Zule 801 (d)(2) (E} permit a
statement of one co-couspirator, made in furtherance of the consplracy,
to come in against another co-conspirator. Section 1223(b), which has
no federal counterpart, specifically admits such a statement even if
made prior to the time that the party against whom it is used had Joined
the conspiracy. The California provision thus takes the position that
one who enters a conspiracy adopts or ratifies all that has gone on
before. Although such an interpretation pushes the concept of agency
authorization to the extreme, there seems little reason to eliminate
§ 1223(b), if for no other reason than the fact that the statements
involved, since they uust be designed to further the conspiracy, are not
hearsay statements under California's definition, but examples of non-
assertive conduct whose admissibility will turn solely on guestions of
relevancy. See the official Comment to California Evidence Code 5 1200.

4. Section 1223(c) requires that statements of co-comspirators be
admitted only if evidence has been or will be introduced which 1s
sufficient to justify a finding that the declarant was a member of an
existing conspiracy at the time the statement was made. Here again,
this provision is unnecessary and redundant in light of 35 403 and 405
which govern tne details of primary preliminary facts. Section 403(1)
would seem amply to cover the matter.

Article 2, Declarations against Interest. California Evidence

Code § 1230 provides a hearsay exception for declarations against inter-
est if the declarant is unavailable as a witness., It is quite similar
in substance to Federal Rule 804(L)(3). The differences are as follows:

1. Section 1230 includes statements which could subject the de-
clarant to hatred, ridicule, or social disgrace in the community. The
initial version of Federal Rule 804(b)(3) contained a similar provision
but it was deleted by the fouse Committee on the Judiciary on the ground
that such statements lack sufficlent guarantees of reliability. The
Senate Committee on the Judiciary accepted the deletion, but appeared to
do so reluctantly, noting comnsiderable support for the California-type
formulation,

There 1s no reason for alteration of § 1230. Under the section the
court must decide if the nature of the forecseeable detriment of making

the statement is such that a reasonable man would not have made it
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unless it were true. If the embarrassment is sufficient to justify such
a standard, the statement should be admitted. The courts are capable of
making such decisions. GSee In re Weber, 11 Cal.3d 703, 523 P.2d 229,
114 Cal. Wptr, 429 (1974)(showing held insufficient). See penerally,
McCormick, ividence pp. 674~575 {Zd ad. 1972).

2. Tederal Rule ¢04{(b)(3) includes a caveat, not present in
4 1230, as follows: "A statement tending to expose the declarant to
criminal liability and offered to exculpate the accused is not admis-
sible unless corroborating circumstances clearly indicate.the trust-
worthiness of the statement.” This clause appears desipned primarily to
combat an easy-to-make, false assertion that, "I heard someone else
confess,” as a means of casting a reasonable doubt on the guilt of an
accused. Interestingly enough, this problem does not as much involve a
hearsay danger as it does the rellability of the witness who is on the
stand and subject to cross-examination as to whether the statement was
in fact made and as to the precise circumstances. The federal proviso
seems overly cautlous and California should not adopt it: the court has
ampie power to exclude any such statement if the circumstances indicate
that it is untrustworthy. See generally, .icCormick, Evidence p. 674 (2d
ed. 1972).

Article 3. Prior Statements of Witnesses. As previously noted,

Federal Rule 801(d)(1l) deems certain prior inconsistent and consistent
statements of witnesses as not being hearsay. California simply pro-
vides hearsay exceptions for such statements. There are, however,
substantial differences between the scope of the statements covered by
Federal Nule 801{(d) (1) and those covered by thelcomparable California
provisions, wvidence Code 55 1235-1236.

1. Under % 1235 any prior inconsistent statement of a witness used
to impeach his testimony (which under Zvidence Code 3 770 is permitted
only if the party who called the witness has or will have an opportunity
to present the statement tc the witness for purposes of explanation) may
not only be admitted to show that the witness is unreliable, but also
for the truth of the matter asserted. First, it 1s unreasonable to
expect a jury to utilize such a statement solely for purposes of im-
peachment and not to be impressed with its content. Secondly, the
presence of the witness helps guarantee accuracy since he can be cross-

exanined regarding his statement. Third, there is reason to belileve

~5]~



that statements made closer in time to the events to which they relate
are likely to be more accurate than stateuments made later including
those made under oath at trial. The chief practical effect of per-
mitting such statewents to come In for their truth is that they will
assist a party in avoiding a direc:ced verdict when his sole or major
witness takes the stand and suddenly refutes all that he has said before
trial,

Federal .iule 301{d)(1){A)} is identical to % 1235 with one wital
exception. A prior inconsistent statement may come in for the truth
only if it was made under ocath at a trial, or hearsay, or in a deposi-
tion; otherwise it can only be used to impeach. It is interesting to
note that the Advisory Comnittee on the federal rules originally adopted
the California formulation which was then accepted by the Supreme Court.
The rule was changed to its present form by Congress.

The chief problem with % 1235 occurs in the so-called ‘‘sandbagging"
case in which one party calls to the stand a witness whom the party
knows will testify that he has no information on the issues, only for
the purpose of placing before the jury an inconsistent" statement of
the witness regarding the facts. This is particularly disturbing when
used by a prosecutor in a criminal case. The matter is not serious if
the witness admits making the statement and can be cross-examined there-
on; but, if the witness denies both knowing the facts and making the
Statement, the opposing party is deprived of effective cross-examination.

Despite the dangers of “sandbagging,” § 1235 is preferable to
Federal Rule 401(d}(1){A). In the vast majority of cases cross-exami-
nation of the declarant will be available and there is no reason to copy
the narrower federal provision. Iven in the rare case when the witness
denies both knowledge of the facts and the waking of the statement,
prejudice can be controlled. Ior example, the trial judge can prohibit
extringic proof of the contents of such a statement if the possibility
of undue prejudice appears substantial.

Perhaps Californla should consider one minor change in 3 770(b) to
eliminate the possibility that an injustice could occur before the court
could react. Under § 770(b), and hence under i 1235, a prior incon-
sistent statement of a witness 1s admisgible even though the witness is

not on the stand so long as the witness has not yet been excused from
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giving further testimony. It would seer sound to limit 770(b) to
state that when a witness denies knowledge of events, a prior statement
of the witness which is inconsistent with his testimony solely because
it discusses these events, cannot be admitted until the witness has had
an oppertunity to testify as to whether or not he made the statement
and, if so, to explain it. This would ensure that the gubstance of such
an inconsistent statewent would not be “sneaked in' before the court had
an opportunity, based on all the evidence, to decide if its admission
would be unduly prejudicial,

2. Lvidence Code } 1236 is the counterpart of , 1235 with respect
to prior consistent statements of a witness which are admissible under
tvidence Code ) 791 to rehabilitate the witness. Federal Tule 301€d)(1)
covers such statements and provides the same limitations on their ex-
clusion from hearsay as for prior inconsistent statements. As is true
in regard to § 1235, the California rule is preferable. If anything,
there is leass potential harm in allowing the exception in 7 1236 because
the witness has already been subject to thorough creoss-examination and
lmpeachment regarding direct testinony consistent with the statement.
(It should be recalled that Lvidence Code & 791 has no federal counter-
part. ilowever, reading [§ 791 and 1236 together, the state provisions
pProve quite similar to Federal Tule 801(d)(1) as to when a prior con-
sistent statement may be utilized despite its hearsay aspects. Both
systems permit use of such statements only after the witness has been
impeached with regard to his testimony on the subject matter of the
statements.)

3. California Evidence Code $ 1237 deals with past recollection
recorded. Its federal counterpart, Tule 803(5), is simpler in form, but
generally the same in substance. The only significant difference is
that & 1237(a)(2) requires that the record nust be “made (1} by the
witness himself or umder his direction or (ii) by some other person for
the purpose of recording the witness' statement at the time it was
made,’ whereas Rule 803(5) requires only that the statement must be
"shown to have been made or adopted by the witness.” Thus, under the
federal rule 1f X makes a recorded statement, to which Y later assents,
the exception could apply if all other conditions were met regarding

elther X or Y, whereas in California, the statement is admissible only
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1f the requirements are wet with regard to X. Thus if X is dead, the
statement would not be admissible despite the fact that Y was actually
present when X made the statement, assented to it imnediately there-
after, and is quite clear and willing to testify that it accurately
reflected the facts as Y saw them shortly before X°s statement was
recorded,

California Evidence Code ; 1237(a) should be amended to includa
recorded statements of others adopted by a wiiness, provided all other
requirements of § 1237 are met.

4, California uvidence Code § 1238 provides an exception for a
prior identification by a witness of a person as one who participated in
A crime or other occurrence. There is no federal counterpart to this
rule. The House of Representatives included such a provision under its
yersion of Rule 80L{d)(1) involving prior statements of witnesses. The
Senate bill did not contain such a provision because the Senate Judi-
clary Committee felt that a criminal defendant should not be convicted
solely on the basis of such evidence. The House-Senate Conference
Committee adopted the Senate version.

The action of the Conference Committee seems nisguided. First, the
question of what and how much evidence is sufficient to conviet a crim-
inal defendant should not govern what is or is not admissible. Second,
even 1f criminal cases should be exempt, evidence of prior identifi-
cation of individuals in civil actions should not also be eliminated.
Finally, one must recognize that the evidence often will be adwissible
under another exception. For example, if the witness' prior identifica~
tion was recorded, as it often would be in important situations such as
identification in formal police lineups, the prior recollection recorded
exception would apply whenever the witness at trial was unable to
remember sufficiently to make the identification in court. Or if the
witness makes a different identification, then the prior identification
will qualify as a prior inconsistent statement.

On the merits, inclusion of a hearsay exception for a prior identi-
fication made when fresh in the riemory of a witness as required by
Lvidence Code 5 1233(b), and only after the witness testifies as to its
accuracy vhen made as required by Fvidence Code 3 1238{(c}, seems logical

and appropriate., ‘femories of faces tend to fade more rapidly than
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uemories of events. Futhermore, personal appearances change and, in-
deed, can be deliberately altered at the time of trial. Thus, the
rejection of a federal rule perultting a hearsay exception for a prior
ldentification should not induce California to alter or repeal lvidence
Code & 1230,

Arcicle 4. Spontaneous, Contemporaneous and Dying Declarations.

l. California Evidence Code ; 1240 provides an exception for spontane-
ous statements., Tederal Rule 803(2) provides what appears to be an
identical exception, although it is couched in different terms. The
only possible difference is that the federal rule only requires that the
statement relate to a startling event or condition whereas in California
the statement must "marrate, describe, or explain™ the act, condition,
or event. Thus, if a person is injuyred in a certain manner, the spon-
taneous excited statement of a witness that "She's the third person hurt
that way this month, arguably, might not fall under the California
provision although it would come under the federal rule, ilowever,
inclusion of the word "explain” under the § 1240 seems adequate to give
sufficient flexibility to the courts to admit spontaneous statements
when otherwlse appropriate; hence no alteration 1s needed.

2., Section 1241 provides an exception for a statement of a declar-
ant "offered to explain, qualify, or make understandable conduct of the
declarant,” if the statement was made while declarant was engaged in
such conduct., The federal counterpart, Rule 803(l) is substantially
broader. It provides an exception for any statement of a declarant made
either while declarant was perceiving an event or condition or immedi-
ately thereafter.

The federal provision, although generally accepted in only a ninor-
ity of jurisdictions, is in line with nodern thinking regarding spon-
taneous and contemporaneous utterances. See ifcCormick, Lvidence 5 293
(2d ed. 1972). <California goes half way by accepting some ‘unexcited
utterances” but not others. ‘hy a contemporaneous utterance that ex-
plains declarant's conduct is permitted when a statement describing
ongoing conduct of another person is not, is not at all clear. Cali-
fornla should adopt the modern rule as embodled in Federal Rule 803(l)

and alter § 1241 accordingly.
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3. California Lvidence Code % 1242 and Federal Rule 804(u){2)
provide hearsay exceptions for certain statements under belief of im~
pending death. Several differences exist between the two provisions.
The California rule is a bit broader than the federal rule in that with
respect to criminal cases the federal rule applies only to prosecutlons
for homicide whereas the state rule is unlimited. ‘owever, the federal
rule is much breader with respect to civil actlons since the statement
can be utilized even when declarant survives, whereas in Califoruia the
statement is permitied only if death occurs. Use of such a statement in
federal courts is cut back, however, by the requirement that declarant
be unavailable at the time of trial.

Limications on the use of dying declarations are arbitrary, re-
flecting doubt as to the justification for any hearsay exception for
such statements. Once an exception 1s made, however, there is little
reason to restrict its scope solely to homicide cases. For an excellent
discussion see lcCormick, Evidence, ch. 28 (2d ed. 1972). iioreover, the
safeguard to truth of such declarations, the fear of lying at the time
of death, exists when the declarant believes death is imminent and is
unrelated to his ultimate survival., Thus California Evidence Code
§ 1242 should uot be cut back to eliminate criminal cases other than
homicide, but should be expanded to permit statements made under a
belief of impending death, even though death does not occur. It 1s
unmecessary to require that declarant be unavailable at the time of
trial, as does Federal Rule 304(b)(2), in order for the exception to
operate. If the declarant is available, then he can be called and
subjected to full examination on the matter and it is of far less con-
sequence vwhether or not the statement is admitted. The court may always
keep out such a statement on the ground that its value is outweighed by
possible prejudicial aspects.

Article 5. Statements of Mental or Physical State. 1. California

Evidence Code § 1250 provides a2 hearsay exception for statements re-
garding declarant's present state of mind or physical state when declar-
ant's state of mind or physical state is an issue in the case or when
the statement is offered to prove or explailn acts or conduct of defend-
ant. Federal Rule 803(3) permits such statements but without specifying
the purposes for which they can be utilized. »oth the Californiaz and
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Federal provisions specifically exclude statements of memory or belief
offered to prove the facts remembered or believed.

from & practical point of view the provisions are identical in
substance. One must recall that the Yederal Rules already contaln a
very broad contemporaneous utterance exception (Rule 803(1)} which,
arguably, makes 803(3) unnecessary and thus accounts for its broad
wording. The limitations in California ¢ 1250 simply refer to the
relevancy of such statements and reflect a fear that the law adopted in

the famous case of ‘iutual Life Irs, Co. v, Hillmon, 145 U.S5., 285, 295-

300 (1892), might be applied too broadly. The question raised by
Hillmon is whether a stateuent by one person, X, "I am going to Cripple
Creek with Y,' can be utilized to show not only that X went to Cripple
Creek, but that Y did so as well. Obviously the declarant's stated
interest is relevant as to his own actions in regard thereto; but such a
statement cannot logically be used to prove the acts of another. That
Rule 803(3) was not intended to interfere with the normal rules of
relevancy of such statements is clear. In approving Rule 803(3) the
ilouse Committee on the Judiciary specifically cited Hillmon and noted
that the rule should not permit statements of intent to prove conduct of
someone other than declarant.

2. California Lvidence Code § 1251 permits statements of a de-
clarant's past physical or mental state only if such physical or mental
State is in issue and provided declarant is unavailable as a witness at
trial. The hearsay dangers are substantially enhanced when a declarant
describes past as opposed to present syuptoms, for declarant's memory of
previous sufferings may be faulty and those to whom the statement is
made cannot ohserve declarant's actlons to see if they are consistent
with the stated symptoms. The counterpart federal rule, B03(4), pro-
vides an exception for past physical or mental symptoms only when made
for and pertinent to medical diagnosis or treatment.

In one aspect, the federal rule is broader than § 1251 since a
statement of an absent eyewitness made to a doctor for diagnostic
purposes could have relevance to a case desplte the fact that the de-
clarant's own physical condition was not in issue. For example, in a
case by X against his employer, E, for negligently controliing radie-

active materials, statements of .('s fellow employee, Y, who died of
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radiation poisoning, to Y's doctor could be of great significance. Such
evidence is held to be admissible in many jurisdictions since one is
likely to tell the truth to the best of his ability when consulting a
physician for diagnosis or treatment of his own ailments. It would seem
appropriate, therefore, to amend Tridence Code § 125i to perult state-
ments of a person’s past mental or physical symptoms or sensations made
to a doctor for purposes of diagnosis or treatuent, even though such
physical or mental condition is not in issue.

On the other hand, 5 1251 is broader than the federal rule which,
unlike ; 1251, does not include a blanket exception for statements of
past wental or physical symptoms or sensations when the state of mind or
the physical symptoms are in issue. This raises a question whether the
current provisions of % 1251 should be retained. These provisions are
quite modest; they require the declarant to be unavailable, and, under
§ 1252, such declarationg are inadmissible if circumstances indicate the
declarations are not trustworthy.

On the surface, at least, current - 1251 appears reasonable. UWhen
a person's physical or mental condition is in issue and that person is
unavailable, the need for the evidence, if otherwise trustworthy, out-
weighs the hearsay dangers. There is, however, an underlying problem in
that "in issue" is not a precise term. In some cases, the definition
clearly applies; for example, when one sues on the basis of an inten-
tional tort, evidence of intent is appropriate. But rarely, if ever,
will such evidence not be in the form of an admission of a2 party or a
predecessor in interest of a party and thus admissible on other grounds,
Consider a more complicated case. T Corporation sues D, a physician,
for slander, alleging that D falsely told employees of P that processges
in P's plant seriously endangered their health, thus causing several of
them to leave their jobs. One such employee, new living abroad, re-
cently wrote a letter to a friend, stating, "I quit wy job with P solely
because after talking to D, I feared for uy health.” Is such evidence
admissible under § 12517 1Is the employee’s mental state “in issue''?
Section 1251 specifically excludes the evidence if it is offered to
prove any fact other than state of mind, emotion, or physical sensation.
If the evidence comes in solely to shovw that the employee feared for his

health, it could be argued that his mental state was in issue. Lut the
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Statement would not be admissible to show publication, 1l.e., that the
employee heard D's words. That would have to be proved independently.
Furthermore, and more fundamental, it is unclear if the gtatement could
be aduitted te show why the employee quit. If one takes the position
that it is only an inference from the employee’s state of mind (fear for
health) that he quit for that teason, then state of migd is not an issue
itself but only used as circumstantial evidence of another fact that is
in issue. The official Comment to 5 1251 reads, "“If the past mental or
physical state is to be used merely as circumstantial evidence of some
other fact, * * * the statement is inadmissible hearsay,"

It way be that the value of the evidence to be admitted justifies
court determination, on a case-by-case basis, of when the statute does
or does not apply. But the uncertainty as to application raises a
serious question as to whether § 1251 should be scrapped entirely in
favor of Federal Rule 803(4). Of course, it must be emphasized that the
Federal Rules contain two catchall exceptions, Jule 803(24) and Rule
804(5), that permit the courts to admit hearsay not falling within
specified exceptions. Those provisions would seem particularly appro-
priate for admission of statements of past state of mind or physical
condition in appropriate cases. Unless California provisions are
amended to include such catchall clauses, arguably the curreat language
of £ 1251 referrinz to matters "in issue” should not be eliminated.

3. As mentioned above, California Ividence Code 3 1252, which has
no federal counterpart, simply gives the court power to exclude hearsay
statements regarding physical or mental condition when circumstances
indicate they lack trustworthiness. Such a provision is superfluous in
light of general provisions for exclusion of evidence; however, it
emphasizes the need for caution on the part of coufts regarding the
evidence in question and arguably should not be altered or repealed.

Article 6, Statements Relating to Wills and to Claims Against

Estates. 1. California Fvidence Code § 1260 provides a hearsay excep-
tion for a statement by declarant as to whether or not he has made,
revoked, or identified his will. There is no federal counterpart.
Without this special exception, the evidence would be barred under

§ 1250 which, as previously noted, 'does not make admissible evidence of
a statement of memory or belief to prove the fact remembered or be-

lieved.” A great many courts, however, have found a special exception
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for statements regarding an individual's will. see ‘eCormick, tvidence
pPP. 7U2-703 (2d ed. 1472). 1In the long Tun, such an exception assists
in carrying out testators' intentions and thus should be retained.
dormally, there is little danger that a person will deliberately make =2
false or misleading statement conce rning his own will., The lack of a
federal provision may be due, in part, to the fact that ordinary will
contests usually do not reach federal courts.

2. California Evidence Code 3 1251 provides an exception for a
statement of a decedent in 72 action agalnst his estate. The purpcse is
to help balance the fact that the plaintiff can give live testimony
whereas the decedent cannot. llistorically the methad of controlling
this “injustice” was to invokz a “dead man statute which prohibited
testimony by the living party. Such a limitation was ridiculous and has
been rejected under the modern codes, but § 1261 helps to soften the
blow by permitting hearsay statements of the deceased. The section
specifically provides that the statement must have been "made upon the
personal knowledge of the declarant at a time when the matter had re-
cently been perceived by hin and when his recollection was clear.
Furthermore, 5 12€1(b) holds such a statement to be inaduissible 1f
circumstances indicate it is untrustworthy.

There is no federal rule comparable to 5 1261. Initially, a pro-
posed Rule 304(b){2} would have permitted any statement of an absent
declarant's recent perception mot in contemplation of litigatiom,
regardless of who were the parties or the nature of the litigation. The
provision was deleted by the Fouse Committee on the Judiciary because it
pernitted too broad an exception to the hearsay rule., A more limited
rule akin to ¢ 126l apparently was never considered.

There is no question that 3 1261 permits admission of self-serving,
unreliable hearsay assortions of the most Ga2ngerous type. There is,
however, something to the unfairness arpgument when one of the parties is
deceased and the other is not. The initial decision to include 5 1261
took these matters into consideration. The federal rules provide no
additional insight into the problem and hence do not dictate a repeal.

Article 7. Business Records. California kvidence Code Sections
1270-1272, taken together with § 250, which defines a "writing," estab-

lish & traditional broad hearsay exception for records or absence of
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records of a business or calling, whether or not operated for profit,
The sections are in substznce identical to Federal Pules 803(3) and
803(7).

Article 8. Official FPecords and Hritings. 1. California Evidence

Code § 1230 provides an exception for an official record identical to
the exception for an ordinary business record under § 1271 except that
the custodian or other qualified witness need not testify as to the wmode
and preparation of an official record as a prerequisite to admission,
whereas such testimony is required for an ordinary business record. The

federal counterpart to I 1250, dule 803(3), appears aore restrictive.
It permits records “setting forth (A) the activities of the office or
agency, or (B) matters observed pursuant to duty imposed by law as to
which matters there was duty to report, excluding, however, in criminal
cases matters observed by police officers and other law enforcement
personnel, or (C) in civil actions and proceedings and against the
Government in criminal cases, factual findings resulting from an inves-
tigation made pursuant to authority rranted by law,”

The state rule, despite its more general terms scems clearly to
cover all matters covered by parts (A) and (B) of the federal rule. The
caveat in part (B) of the federal rule regarding police officers and
other law enforcement officials creates an ambiguity when read in con-
nection with Jdule 803(6) dealing with ordinary business records. The
latter does not contain a similar caveat and would clearly seem to
permit reports by such officers of their own observations. Yet some
doubt must be cast on the scope of 803(6), since the house of Represent-
atives engaged in an elaborate discussion of the evils of utilizing
police reports against an accused when voting to insert the caveat in
Rule 803(8). Since the justification for treating police reports dif-
ferently from other business records is weak, the current language in
% 1280 is preferable to that of the federal rule and avoids creating an
ambiguity in respect to ; 1271,

Section 1230 does not specifically mention official investigations
as does part (C) of Federal Rule 803(3). If a strict analysis is
observed, the record of an investigation could not be Introduced under
the state rule if the decision relied in any way on testimony or infor-

mation obtained from persons who did not have an official oblipation
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routinely to report their observations. Section 1280(c) merely states
that the sources of information and wethod and time of preparation [of
the official record] must be . . . such as to indicate its trustworthi-
ness.” But the official Comments to § 1280 seem to require that the
sources have the same duty to report as is required under § 1271,
Furthermore, sections 1282 and 1283, discussed below, Indicate that
findings of fact by government investigators may not automatically be
excepted from the hearsay rule, regardless of the sources of infor-
mation. It would seem useful, therefore, to clear up any uncertalnty by
adding a clause which provides for the introduction of factual findings
of official investigations whenever the circumstances indicate that the
findings are trustworthy, regardless of whether all persons who gave
testimony during the course of such an investigation had a routine duty
to report theilr cohservations. Iloreover, there 1s no reason automa-
tically to prohibit the use of such findings apgainst the accused in
criminal cases as is done under the federal provision. Courts can be
expected to scrutinize the record in such situations to ensure that the
accused 1s not unfalrly prejudiced by admission of such evidence.

2. Sections 1281, regarding records of vital statistics, and 1284,
pertaining to statements of the absence of a public record, are the same
in substance, as Federal Rules 803(S) and 803(10). Sections 1282 and
1283, however, which govern findings by federal officials that a person
is alive or dead or that he is offically uissing, or captured by a
nostile force, or interned in a foreign country, have no federal counter-
parts other than Rule 803(8){C) regarding the results of official
lnvestigations. There is no special reason for altering these sections
except that they would automatically be included in a more general
clause accepting the factual findings of official investipgationms.

Article 9. Forwer Testimony. California Evidence Code 3§ 1290-

1292 provide a hearsay exception for certain testimony given in prior
proceedings, Federal Rule 804(5) (1) deals with the same subject matter,
but is much simpler in form. There are several significant substantive
differences between the California and federal provisons as follows:

1. ividence Code § 1290 defines former testimony to include formal
testimony under oath in agency adjudications and arbitration proceedings

as well as in court cases and depositions. Federal iule 804(b) (1) does
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not specifically include agency hearings and arbitration proceedings.
There seens 1ittle reason wot to include 311 former testimony, formally
3ilven, regardless of the aature of the proceedings, provided other
safeguards are wet. Therefore, % 1290 should be left as is.

2, Tection 1291(a)(l) proviles a hearsay exce] tion for former
testimony against a person who offered the testimony in the prior pro-
ceeding or against that parson's successor 1n interest. #o other safe-
guard is required. Federal itule 804 (b) (1) does not except any former
testimony unles~ the person against whom it is offerad or a predecesgsor
in interest "had an opportunity and similar motive to develop the testi-
twony by direct, cross, or redirect examination. The federal rule is
preferable. A person who offers testimony in a prior case way have had
entirely different motives than when faced with that evidence at a later
time. The use of such evidence against a successor in interest who was
not present when the testimony was taken seens particularly inappropri-
ate without such a safeguard.

It should be noted that whenever former testimony of any other type
is offered in California, the person against whom 1t was offered, wheth-
er or not a party to the original proceeding, is protected by a rule re-
quiring that the person himself or some party to the original proceeding
has had appropriate opportunity and motive and interest to cross—examine
the declarant similar to the current .otive and interest of the person
against whom the evidence is sought to be introduced. See California
Evidence Code 5§ 1291(a){2), 1292(a)(3).

Section 12%1(a) (1) should be amended accordingly.

3. GSection 1292 admits former testimony {assuwing other conditions
are met) against persons who were neither parties not successors in
interest of parties in the initial proceeding when declarant's testimony
was taken. TFederal Rrle 834(h){(1l) ic corn"inec to persons who were
parties to the first proceeding or their successors in interest. The
House Committee on the Judiciary ecliminated broader language akin to
that in § 1292,

As the leading writers on the subject have noted, see ileCormick,
Lvidence § 261 (2d ed. 1972), the federal-type limitations on former
testimony are absurd in light of far more liberal rules rernitting

exceptions for other types of hearsay with far fewer safeguards. The
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crucial factoe should not be whethar a person was “ip privity’’ with a
party to a former proceeding, but whether the person agajinst whom the
testimony is now sought to be used 1is protected by the fact that at the
time the testimony was given there was adequate opportunity and proper
mative and Interest for full examination of the declarant,

Since § 1292 contains the proper safeguards, it would be improper
to alter § 1292 to exclude testimony even against persons who were
neither parties nor successors to parties to the initial proceedings.

4, Section 1292, which permits former testimony against those not
parties to the initial proceeding, limits use of such testimony to civil
cases, See § 1292(a)(2). This appears incomsistent with 5 1291¢a) (1)
which permits former testimony introduced by a current party's pred-
ecessor in interest to come in against the current party in criminal as
well as in civil proceedings. For this purpose, no logical distinction
can be made between persons who were not present at the time the testi-
mony was taken. Being a “successor-in-interest” provides no special
security from unfairness, The matter is particularly grievous in Cali-
fornia because, as already noted, § 1291(a)(1l) does not have the usually
required safeguards of adequate examination.

Federal Rule 304(b){l), which allows former testimony only against
parties to the original proceedings and their successors, limits use
against successors to civil actions.

The question whether criminal actions should or should not be
included is a difficult one. The inability of 2 criminal defendent ever
to confront a witness whose testimony, given in a former proceeding to
which defendan; was not a party, is a serious detriment. On the other
hand, one might want to grant the exception for application only in
those cases in which the nature of the examination provided full and
adequate protection of defendant's rights and where justice would not be
served by exclusion. On balance, the exception statutes probably should
not prohibit use of former testimony in criminal proceedings.

It is important to note that no matter how the fssue of uge in
criminal cases is resolved, §§ 1221(a)(1) and 1292(a)(2) should be
harmonized, and § 1291(a){(l) should be amended to require appropriate
safeguards.

Article 10. Judgments. 1. California Evidence Code ¢ 1300 excepts

from the hearsay rule a final Judgment adjudging a person guilty of a
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crime punishable as a felony to prove any fact essential to the judg~
ment. iowever, the ex ceptlion is confined to civil actions. Federal
Rule 803(22) 1is similar with the following differences:

(1) Section 1300 refers to a crime punishable as a felony, whereas
Rule 303(22) refers to a crime punishable by death o~ imprisonment in
excess of one year. The federal rule, which conforms to California's
definition of a felony, is prefesrable. A crime committed in another
jurisdiction may be deemed a “felony" even though it is not regarded as
serious and the authorized punishment is far less than what would qual-
1fy as a felony in California. This problem is not unique to this
section. Perhaps it could be solved by defining "felony," when com-
mitted elsevhere, as a crime that could be a felony in California.

(2) Federal Rule 803(22) is not confined to civil cases as is
§ 1300, The federal rule excludes use by the prosecution of convictions
againat persons other than the accused. Otherwise, however, convictions
can be admitted in criminal cases. The federal rule, with its limi-
tation regarding use by the prosecution of convictions against third
persons, is preferable. First it wmay be important for a criminal de-
fendant to be able to utilize the exception, for example, to show that
another person Lias been convicted of the crime for which he 1s being
tried. Second, there 1s no reason that the prosecutor should not be
permitted to use defendant's own prior conviction. Defendant had
representation and the strongest of motives to obtain an acquittal. And
the standard of conviction, beyond a reasonable doubt, adds reliability
to the judgment. [It must be remembered that such a rule does not
permit introduction of every prior conviction of every defendant. Only
in a relatively rare situation when a fact that must have been decided
in a prior case is relevant to the present actlon, can such a conviction
be admitted, and only then when the value of the evidence outweighs its
obvious prejudicial nature.]

Lvidence Code § 1300 should be amended to conform to Federal Rule
803(22).

2. California Evidence Code &3 1301 and 1302 have no federal
counterparts. They provide that certain judgments in civil cases may be
introduced to prove certain facts essential to those judgments. Ba-

sically the cases involve actions for indemnity or warranty for the



apount of a judguwent, and actions based on vicarious liability when in a
prior suit the primary tortfeasor has been held liahle.

The policy behind these sections are strongly related to principles
of collateral estoppel. Unfortunately, there are substantial hearsay
dangers that raise serious questions about the wisdom of 3§ 1301 and
1302, For example, suppose a plaintiff sues and obtains a large judg-
ment against a servant, who is insolvent. Plaintiff in a subsequent
sult against the servant’s employer may introduce the Judgment obtained
against the servant to prove the latter's 1iability. Yet the servant
Bay have had little wotive and no money with which to put up a defense.
Indeed, even a judgment by default would be admissible under the sec=-
tion,

Under § 1300 regarding criminal convictions, only felony convic-
tions are admissible. By way of contrast §% 1301 and 1302 provide no
similar guarantee as to the importance of the first actiom. Moreover,
the reasonable doubt standard is inapplicable in civil cases, so the
decision in the first suit may have been a close one. In states such as
California, as many as three of the twelve jurors could even have voted
for the losing party.

Perhaps if §§ 1301 and 1302 are to be retained, clauses should be
added permitting the opposing party to introduce evidence that the
declsion was not unanimous.

It is important to note that any analysis of £ 1302 must take into
conslderation the case of Markley.gL Beagle, 66 Cal.2d 951, 429 P.2d
123, 59 Cal. Rptr. 309 (1967), already discussed in connection with
Evidence Code 4§ 1224~1227. That decision interpreted 5 1224 not to

apply to cases of vicarious liabilicy in employer-employee situations.
the court took the position that the new evidence code sections were
designed only to carry forth the law as it had previously existed under
what had been former Section 1851 of Code of Civil Prncedufe. Since

§ 1302 also derives from former Section 1851 (see Comment to & 1302),
its application is in doubt in any case in which an employee is sued on
the basis of acts of an employee and a judgment against the employee is
sought to be introduced. At the very least § 1302 should be rewritten
to clarify the law, If § 1302 is to be retained, there seems little

Teason not to apply the section to the employer-employee situation.
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Article 11, Family History. 1. California itvidence Code 3§ 1310

and 1311 provide a hearsay 2xecption for certain statements concerning a
person's family history. The sectione are nearly identical to Federal
Rule 804(b)(4) with one exception. Under the federal rule a statement
by one perscn regarding the family listory of another is admissible if
the declarant is related to the person whose history is involved or was
so intimately associatad with the latter's family as to be likely to
have accurate information concerning the matter declared. Section
1311¢a) (2) (1) and (ii) -revid:s zn sddi<ionzl rzquirement, when the
declarant is not related to the person whose history is involved. 1In
that case the declarant's inforuation must have been received from that
other person or from someone related to him or be based upon repute in
that other person's family,

This additional requirement seems unwarranted and unnecessary. It
will often be difficult, if not impossible, to show the source of an
absent declarant's information. Yet, when it can be proved that a close
relationship existed between declarant and the family of the person
whose history is involved, it can often be fairly assumed that defendant
had access to accurate information.

It should also be noted that § 1311(b), for which there is no fed-
eral counterpart, highlights the power of the court to exclude unreli-
able evidence by providinz that statements of family history are inad-
missible if made under circumstances indicating a lack of trustworthi-
ness. Given this safeguard, j 1311(a)(2)(1i) and (i1} should be repealed.

2. California Evidence Code §5 1312-1316 provide hearsay excep-
tions for family history for entries in family and church records,
reputations in the family or community, and for marriage, haptismal and
similar certificates. Federal Rules 803(11), (12), (13), and (19)
provide nearly identical excrptions. There is, however, one wording
difference that affects these sections as well as those involving state-
ments of family history. The federal rules congistently add the word *
adoption" to the list of matters included in family history, wherecas the
California provisions do not. The difference is probably unimportant
since both federal and state provisions include “ancestry." However,
the matter is clouded by a concluding clause in California 55 1312 and
1313 allowing evidence of another ‘similar fact of the family history of
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4 mewber of the fainily by blood or warriage.” (Erphasis added.) The

other sections, e.g., ©§ 1310, 1311, 1315, and 1316, refer only to
another "similar fact of family history.” Elimination of the words by
blood or marriage at the end of §§ 1312 and 1313 would seem wise.

Another winor difference is that Federal Rule 603(1%) permits
community reputation to be admitted concerning a person's "birth, adop~
tion, marriage, divorce, death, legitimacy, relationship by blood,
adoption, or marriage, ancestry, or other similar fact,” whereas its
California counterpart, i 1314, permits such evidence only regarding a
person's ‘'date or fact of birth, marriage, divorce, or death.” The
federal rule seems preferable. If community reputation, although ad-
mittedly a weak source of information, is available to help prove a key
question of ancestry, and the circumstances are such as to indicate its
reliability, it should be received into evidence.

Article 12. Reputation Concerning Community iistory, Property
Interests, and Character, California Evidence Code §§ 1320-1324 provide

hearsay exceptions for reputation concerning facts of public notoriety
and of a person's character. Federal Rules 803(20) and (21) cover much
of the same ground. There is no federal counterpart to California
§ 1321 permitting evidence of reputation concerning public interest in
property in the community. wWor is there a federal provision akin te § 1323
providing an exception for a statement of an absent declarant, who had
sufficient knowledge of the facts, regarding the boundary of land. The
latter seems questionable since there is no special guarantee that such
a flat hearsay declaration is trustworthy. However, such an exception
apparently has long been a part of the Californla law of evidence (see
Comment to £ 1323), and the section itself requires exclusion of the
statement if it appears untrustworfhy.

Article 13. Dispositive Instruments and Ancient Hritings. Cali-
fornia Lvidence Code 3§ 1330, 1331, and 1600 deal with exceptions for

dispositive instruments and ancient writings. Their federal counter-
parts are Federal Fules 803(14), (15), and (16). There is only one
major difference. Federal Rule 303(16) defines an “ancient" document as
one more than 20 years old. Section 1331 defines such a document as one
mwore than 30 years old and adds the requirement that the statement
sought to be introduced must generally have been acted upon as true by

persons having an interest.



Although one could debate whether tventy or thirty years 1s more
appropriate, there seems little reason to alter ; 1331 in that respect.
The additional requirement of the state provision is a valuable safe~
guard and should be retained.

Article 14, Commercial, Scientific, and Similar Publications.
California ividence Code §§ 1340 and 1341 deal with commercial and
scientific publications as do Federal Rules 803(17) and (18). As al-

-~

ready noted in the discussion of § 721(b) regarding cross-examination of
experts, California ¢ 1341 is far more restrictive than is Federal Rule
303(13) regarding admission of learned publications. Indeed § 1341 only
permits use of books to prove facts of general notorlety and interest.
By way of contrast, the federal rule provides a hearsay exception for
any statement in any book, periodical or pamphlet established as reli-
able by expert testimony or judicial notice, if called to the attention
of an expert witness during cross-examination or relied upon by him
during direct examination,

Obviously there would be substantial danger of admitting untrust-
worthy evidence if any statement in a document purporting to be reliable
were to be admissible in spite of the hearsay rule. On the other hand,
the use of such statements, when the general reliability of their source
is established, is justified at least when, as required by the federal
rule, the statements are called to the attention of an expert who is
testifying in the case.

Such evidence is valuable in situations where the amount in con-
troversy is limited or where one party has limited assets and is hard
pressed to obtain a battery of experts to match those of his oppontent.
It would seem appropriate therefore to amend § 1341 to adopt a provision
akin to Federal Rule 803(13). In doing so, California should also adopt
the sentence in 803(18) providing that admissible statements from books
and other documents shall be read to the trier of fact but shall not be
received as exhibits. This keeps the jury from giving undue weight to
such statements during the course of its deliberations. For a detailed
discussion of the pros and cons of various hearsay exceptions for sci-
entific and literary works, see iicCormick, Lvidence § 321 (2d ed. 1972).

Additional Exceptions in Federal Rules .ot Contained in the Cali-

fornia Lvidence Code. 1. Federal Rule 803(23) provides a hearsay excep-

tion for any judgment to prove facts relating to “personal, family, or
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general history, or boundaries, essential to the Judgment if the same
would be provable by evidence of reputation.’” The argument in favor of
such an exception is that a judgment is as good as reputation. Howewver,
there is considerable doubt as to the evidentiary value of a judgment in
a civil case, particularly basc? upom defendant's def wlt. Yven if
litigated, the level of the burdemn of proof in civil cases (plus the
non-unanimous verdict, where permitted) does not give strong guarantees
of reliability particularly because there is no assurance that the case
was tried or defcaded wwith vigs:.

On the whole 1t would not seem wise for California to adopt a rule
akin to Federal Rule 803(23),

2. Federal Rules 303(24) and 804(b)(5) provide special omnibus
exceptions for statements not covered by one of the specific hearsay
exceptions but having equivalent circumstantial guarantees of trust-
worthiness,” 1f admission is in the interest of justice and "the state-
ment is more probative on the point for which it is offered than any
other evidence which the proponent can procure through reasonable
efforts.”

Lawyers have long recognized the arbitrary nature of the hearsay
exceptions. TFrom time to time suggestions have been made to do away
with the hearsay rule entirely and to leave the admissibility of hearsay
to the discretion of the court. VFederal Rules 803(24) and 804(b)(5)
provide a step in that direction. These rules are subject to challenge
on tuo grounds. First, they give the court considerable power to admit
untrustwvorthy evidence. For exampls, some (alifornia hearsay exceptions
have no circumstantial guarantees of trustworthiness. See, for example,
the prior discussion of § 1224. Adoption of provisions like Federal
Rules 803(24) and 804(b)(5) would, at least theoretically, permit the
court to admit any h~2re2y ctatement elnce any statement has “equivalent
circumstantial guarantees of trustworthiness'" as one admitted under
§ 1224. Second, because the standards of admisslon under these federal
rules are so uﬁcertain, attdrneys will not be able to plan cases ade-
quately. For example, a lawyer's entire stategy may depend on whether a
crucial hearsay declaration will or will not be received. Indeed some
cases which heretofore would not have been filled would be brought with

the hope that the only evidence, statements of a deceased witness
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clearly inadmissible under prior evidence law, would now be received.
This drawback of uncertainty has been considered and dealt with in Rules
803(24) and 804(b){(5), which provide that the rules cannot be invoked
unless the proponent informed the adverse party of his intention to do
g0 sufficiently in advance of trial to permit the adverse party to meet
the evidence. This does not completely solve the problem, however.
Informing the opposing side is, of course, important. Kut even when all
persons interested are informed, they still want, and may need to know
whether the court will admit the evidence. Thus what 18 needed 1s a
provisicn for a pre~trial decision as to whether the standards of the
hearsay exception have been met.

On balance it would seem desirable to add to the California code a
provision permitting introduction of hearsay evidence not falling
within a specific exception, but only if the court, on motion of the
proponent before trial, determines that the evidence is vital to the
case and has sufficient guarantees of trustworthiness to justify its
admission. TFailure of the proponent to move the matter in time to
permit the opposing party to meet the evidence should be a ground for
refusal to gramt relief.

As was noted at the outset of the hearsay material, the California
scheme does not prohibit court-made hearsay exceptions in addition to
those created by statute. However, although a court might feel impelled
to admit reliable hearsay on a case by case basis, the court would often
be extremely reluctant to establish an entire new exception just to
permit admission of an item of evidence in a case before it. Therefore,

a new provision, as suggested above, would seem useful and appropriate.

DIVISION ll. WRITINGS

Chapter 1., Authentication end Proof of lritings
1. California Evidence Code §§ 1400-1402 and §§ 1410~1421 are the

genaral provisions that establish a requirement of authentication and

set forth the means by which authentication can be accomplished. The
federal counterpart is Rule S01.

(1) One interesting difference 1s the fact that Federal Rule 901
refers to all f{tems sought to be introduced into evidence whereas the

California provisions apply only to "writings" which are defined in
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Evideace Coda ¢ 250 as any recorded method of communication or repre-
sentation. The matter is probably of no consequence. Any real evidence
which is not within the definition of a "writing” would nevertheless not
be admitted without sufficient authentication, for otherwise 1t would be
irrelevant,

(2) A second difference is that Federal ‘ule 901 has no provision
akin to § 1402 which deals with altered writings, requiring the pro-
ponent to explain the alteration before the writing can be admitted.
Again the difference 1s trivial, although conceivably in a few cases,
writings will be held inadmissible in California whereas they would have
been admitted in federal courts. If a writing is otherwise authen-
ticated, an apparent alteration would seem more appropriately to go to
the weight of evidence, not to aduissibility,

(3) Federal Rule 901(b)(1) through (b)(10) gives a series of non-
exclusive illustrations of how authentication can be accomplished.
California Evidence Code 5§ 1410-1421 provide a very similar, non-
exclusive list. The federal rule specifically deals with voice identi-
fication, telephone conversations, and evidence regarding a process or
system, whereas the state provisions do not mention these matters.,

Since these provisions merely involve a common-sense approach, and are
non-exclusive, there seeus little reason for their adoption in the
California code.

(4) Federal Rule 201(b)(8) does provide for authentication of a
document over 20 years old by showing its age and that its condition and
location are consistent with authenticity. There is no comparable
California statute. It 1s questionable if the showing suitable for the
federal rule would satisfy California authentication requirements in the
absence of a specific provision, although clearly it would not take much
additional evidenra ro do ro, There seems little reason to add a new
section to the Californila code. Age alone seems 3 weak and unsatis-
factory basis for authenticity; the matter can be left to the California
courts for an item by item determination on all the information avail-
able.

2. (alifornia Evidence Code £§ 1450~1454 deal with certain pre-
sumptions of authenticity that derive from official and offically ack-
nowledged writings. Federal Kule 902{(1)-{4), (3), (10) appears to cover
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ldentical ground. dowever, Federal .iule 502, unlike the California
code, also covers publications issued by public authority, newspapers
and periodicals, commercial paper, and trade inscriptions. The latter
avoids ridiculous cases such as keegan v. Green Giant Co., 150 ile. 283,
110 A.2d 599 (1954), in which the label on a can of peas was held unac-

ceptable to authenticate the peas as a product of the conmpnay whose naue

appeared on the label.

The failure of California to have provisions for self-authentication
of such items is unimportant so long as the courts are willing to make
sensible decisions based upon circumstantial evidence. £Fven if it would
otherwise be desirable, it would be impossible to foresee and forege a
statute for every particular type of item that might give rise to technical

problems of authentication.

Chapter 2, Secondary Evidence of Uritings
Article 1. Best Evidence Rule. Both California (Evidence Code
5 1500) and federal courts (Rule 1002) have a so-called "best evidence"

rule. There are, however, several substantial differences.

1. Section 1500 holds that 'the writing itself"' is normally the
only thing admissible to prove its contents. usut the section does not
define “the writing itself,” nor is a definition to be found in Division
2 of the Evidence Code which 1s confined to the definition of specific
terms. By way of contrast, Federal Rule 100l defines an “original™ as
any writing.or recording “‘or any counterpart intended to have the same
effect by a person executing or issuing it."” A computer printout sheet
giving stored data is specifically defined as an “origimal.” In Cali-
fornia a problem arises in a situatfon where a person prepares two
coples of a contract, one of which signs and the other of which is
signe& by the other party to the agreement, At trial the plaintiff who
seeks to establish the existence of a contract attempts to introduce the
document which bears only his signature. Is that the 'writing icself"
or must he Introduce the document bearing the signature of the defend-
ant? The federal rule leaves no ambiguity. The proffered document
qualifies as an original. Arguably the California code should be
amended to define ''writing itself" consistent with an “original® as
defined in Federal Zule 1001(3). {(However, see the discussion in 2.,
lumediately below.)
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2. Federal Pule 1001(4) defines as a "duplicate’ a counterpart of
the original 'produced by the same impresslon as the original, or from
the saue matrix, or by means of photography * * % or by & * % re~-recording,
or by chemical reproduction, or by other equivalent techniques which
accurately reproduces the original.” Federal Rule 1003 then provides
that a duplicate is admissible just as is an originel unless there is a
question of the authenticity of the original or when circumstances whow
admission of the duplicate to be unjust.

California has no comparable provision. If it did it would obviate
a need for further definition of “the writing itself’ as discussed
above. Furthermore, such a rule would recognlze the realities of to-
day's world where record-~keeping has advanced substantially over times
when a shopkeeper neatly filed away each original invoice, There seems
Httle doubt that California should adopt a provision encompassing the
provisions of Federal Rule 1003. (It should be noted, as discussed
below, §§ 1550 and 1551 of the California code do go part way in admit-
ting certain photocopies as if they were originals. However, these
sections are limited in scope.)

3. Federal Rules 1004-1007 govern the admissibility of evidence
other than an original or duplicate to prove the contents of a writing,
The comparable California provisions are contained in §§ 1501-1510.
There are a number of important difference.

(1) California follows the so~called "“second best™ evidence rule,
while the federal courts do not. Thus in federal courts if no original
can be found after diligent éearch, any evidence of the contents of the
document is admissible, even though a duplicate or other copy exists.
In California, however, under % 1505, testimony as to the contents of a
writing is not admissible, even 1f the original cannot be found, if the
proponent has a copy of the original. The idea 1is that a copy of a
writing is likely to be more reliable than testimony as to the contents.
The failure to distinguish among various copies (e.g., a recent photo-
copy is more reliable than an older one done in longhand) tends to
weaken the argument.

When initially deciding upon which rule to follow, the legislature
must have considered the deep split of authority onm the matter. See
generally icCormick, Evidence § 241 (2d ed. 1372). Therefore, there is
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no special reason now to alter the initial decision, although the de-
talls as te its operation should be reviewed if California adopts a
provision like Federal Rule 1003, as suggested above.

(2) California § 1510, for which there is no federal counterpart,
permits a copy of a writing to be introduced into evidence if the
writing itself has been produced at the hearing and made available for
inspection by the other party. The provislon 1s sensible. If the
original is physically present, it can be compared with the copy to
assure that they are identical. However, the original can then be
returned to the custodian's files; it need not be tied up during the
court proceedings.

(3) Federal Iule 1007 provides that secondary evidence of the
contents of a writing, recording, or photograph can be introduced,
without concern for the best evidence rule, if the testimony is that of
the party anainst whom the evidence is to be offered, or if such party
made a written admission of such contents. This provision is sensible.
The dangers protected against by the best evidence rule are inapplicable
to conscious admissions by an opposing party on the stand or in writing
before trial. The wmatter 1s not of great significance; nevertheless
California should consider adopting a similar provision.

Article 2, Official Writings and Recorded Writings. California
Evidence Code 5§ 1530-1532 deal with copies of recorded documents and of

documents in custody of a public entity. The sections appear to inter-
twine problems of authentication and best evidence. To the extent that
- the best evidence rule is involved, 3§ 1530-153]1 seem to cover the same
ground as is contained in :§ 1506 and 1507. The comment to § 1530
ackﬁowledges that it deals not oanly with authentication and best evi~
dence, but also overcomes hearsay problems by permitting introduction of
a writing based upon a certification of a custodian that the copy 1s
correct copy of the original,

Although there is nothing wrong with a simple set of sections
covering all aspects of admissibility of public docunents, the placement
of 5% 1530-1532 in the Evidence Code is extremely awkward. Instead of
their current location as Article 2 of Chapter 2, which sandwiches them
between Articles I and 3, dealing solely with the best evidence rule,
the sections should constitute a special chapter of their own, with a
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suitable title designed to show just what the sections are designed to
do. Overlapping, and hence confusing, provisions regarding authenticity
should be eliminated.

Article 3. Photographic Copies. California Lvidence Code & 1550

provides an exception to the best evidence rule for photocoples or
photoreproductions of any document, if the copy was made and kept in the
ordinary course of business. Section 1551 provides a similar exception
for any photocopy or photoreproductiou of a document, since lost or
destroyed, if the person in charge of making the copy, at the time it
was made, attached to it a certificate that it is a correct copy of the
original.

The provisions are a step in the right direction. They do not go
as far as Federal Rule 1003, liowever, which would admit these documents,
and all others like them, as “duplicates," even though the original is
available and not produced. As noted previously, it would be highly
desirable for California to adopt ule 1003 in which case it night wish
to consider elimination of 3§ 1550 and 1551 as unnecessary.

Article 4. Production of Business Zecords. California Evidence

Code §% 1560~1566 provide a detailed procedure whereby a party can
subpoena copies of business records to be deposited in court in a sealed
envelope, accompanied by an affidavit of the custodian. The documents
can then be offered into evidence on the basis of the affidavit and will
not be barred either by rules regarding authentication or best evidence.
Of course the affidavit uust aver that the affiant is the custodian,
that the copy is a true copy, and that the original records were pre-
pared In the ordinary course of business at or near the time of the
events recorded.

There 1s no comparable federal procedure. The provisions do have a
noble purpose; they permit introduction of records over which there is
no dispute, without the necessity of requiring the custodian to attend
and bring the original records with him. There 1is certainly no reascn
to eliminate the provisions, which make sense, merely because the fed-
eral rules do not have a comparable set of provisions. The California
rules are cumbersome, however. For example, 1t is not clear if the
party vho demands the records is entitled to see them prior to the trial

or hearing when they are to be introduced. A party can be in difficulty
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if a key document, upon which he was counting heavily, has not been
sent. Any defects in the operation of the procedure should, of course,

be eliminated.

Chapter 3. Official Writings Affecting Property
California Evidence Code §§ 1600-1605 deal with coples of recorded

documents affecting property interests. They not only overcome best
evidence problems, but problems of hearsay and authentication as well.
These sectious are consistent with and overlap the more general sections
governing admissibility of publicly recorded documents. In most cases
the same matters are covered by federal provisions scattered throughout
the rules. For example, } 1600, the basic provision, reads very much
like Federal Rule 803(14). There is no reascn to repeal or alter the
California provisions. However, their placement in the code should be
reconsidered to ensure that attorneys understand just what the pro-

visions are designed to do.
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